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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
SEABROOKE PARTNERS, 
a Virginia General Partnership, 
and 
MAR SH HARBOUR P 0 INTE, INC • , 
a Virginia Corporation, 
At L aw No .dd.!f.53-/)/p 
Plaintiffs, 
v. 
CITY OF CHESAPEAKE, 
a Virginia municipal corporation, 






PETITION FOR DECLARATORY JUDGMENT 
AND MANDATORY INJUNCTIVE RELi EF 
To the Honorable Judges of the aforesaid Court: 
The plaintiffs, by counsel, respectfully petition this 
Honorable Court for declaratory judgment and consequential and mandatory 
injunctive relief, on the grounds stated below, and in support thereof 
respectfully avers as follows : 
1. The plaintiffs, Seabrooke Partners (hereinafter 
"Seabrooke"), a Virginia general partnership, is the owner of real pro-
perty in the Pleasant Grove Borough of the City of Chesapeake, Virginia, 
containing approximately 9 .882 acres, being a part of the Property shown 
on a certain plat enti tied Subdivision Plat of Property of (Seabrooke 
1 
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Landing) James V. Bickford , II I , et al • , Pleasant Grove Borough, 
Chesapeake, Virginia) duly of record in the Clerk's office of this 
Courti n map book 60, a t page 48 (hereinafter "The Property"). 
2. By contract dated August 13, 1987, which contract remains 
in full force and effect, plaintiff Marsh Harbour Pointe, Inc., a 
Virginia corporation, contracted with Seabrooke to purchase the 
Property ; as a consequence, Seabrooke holds legal ti tie and Marsh 
Harbour holds equitable ti tie to the property. 
3. The City of Chesapeake (hereinaf ter the CITY) is a 
Virginia municipal corporation, which acts by and through its duly 
elected City Council, and which is subject" to the provisions of Title 
15 .1 of the Code of Virginia, as amended. 
4. The plaintiffs' rights in and to ·the aforesaid property 
have been abridged and denied by actions of the City as more specifi-
cally hereinafter set forth; accordingly, an actual contri versy exists 
between the parties in that there has been an actual antagonistic asser-
tion of the plaintiffs' rights respecting the property, and a denial of 
said rights by the City, which controversy involves among other things, 
the City's zoning classification of the plaintiffs ' property, and accor-
dingly, this case is a proper one for the exercise of this Court's power 
to issue a declaratory judgment pursuant to Section 8 .01-184 et s eq of 
the Code of Virginia, as amended. 
5. Nineteen years ago in 1969, the City Council of the City of 
Chesapeake (hereinafter the Council), by a duly enacted ordinance, 
adopted pursuant to procedures specified by the Code of Virginia, zoned 









DRESCHER & CROSHAW 
A PROFESSIONAL CORl'ORATIOS 
ATTOR.'1£YS AT LAW 
VI RGINIA BEACH. VA 2J462 
t 
--
cifically permitted, and continues to permit , the cons true ti on of multi-
family apartment housing thereon . 
6. Since 1969, through various comprehensive land use plans 
mandated by Title 15.1 of the Code of Virginia, the City has ratified 
and reaffirmed the Property's aforesaid zoning as RMF-1. 
7. Said transaction contemplated the construction of multi-
family apartments on the Property, and both buyer and seller acted in 
specific reliance on the existing zoning; they inquired of the 
appropriate City officials, and were advised, consistent with the RMF-1 
zoning, that construction of apartments would be "no problem." 
8. Relying further as aforesaid, the prospective purchaser has 
advised, believes and therefore alleges that the prospective purchaser 
has expended . in exces s of $200 ,000 .00 for engineering fees, archi tee-
tural and landscaping plans, surveying expenses and commitment fees. 
9. On August 17, 1987, an extensive site plan and application 
for approval of same was filed with the City's Planning Department. 
10. Initially, the City's Planning Dire ctor and staff recom-
mended approval of the site plan as submitted. 
11. During approximately the same time span, howe ve r, the City 
embarked upon a scheme calculated to subject the Property to piecemeal 
downzoning to a le ss permissive classification, in an effort to obstruct 
the anticipated construction of multi-family housing. 
12. In furtherance of that scheme, the Planning Commission 
"de ferred" its approval of the plaintiffs' site plan, while at the same 
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13. Finally , on February 16, 1988, despite the existence of 
vested rights and over vain protests from the parties whose rights were 
affected, the City arbitrarily and capriciously subject the property to 
piecemeal downzoning, and on its own motion reclassified the Property to 
a zoning classification of R15s, a single family category which prohi-
bits the construction of multi-family housing. 
COUNT I: IMPAIRMENT OF VESTED RIGHTS 
14. The plaintiffs reallege and incorporate by reference 
paragraphs 1 through 13. 
15. In specific reliance upon the RMF-1 zoning classification 
in existence for nineteen years, substantial expenses were incurred in 
good faith, toward the anticipated development of the Property in a 
manner consistent with existing zoning. 
16. Said expenditures were all incurred in good faith and in 
reliance upon the exis ting zoning, and not in contemplation of the 
City's totally unexpected and arbitrary downzoning. 
17. Under the circumstances of this case , the RMF-1 zoning 
c lassification in effect prior to February 16, 1988 , has a vested r i ght 
running with the Proper ty . 
18. The City's downzoning of the Property without compensation 
violated said vested r i ghts, and accordingly is 1.D1lawful and violation 
of Section 15.1-492 et seq of the Code of Virginia, in addition to the 
plaintiffs' rights under the State and Federal Constitutions . 
- 4-
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COUNT II: PIECEMEAL DOWN ZONING 
19. The Plaintiffs reallege and incorporate herein by 
reference, paragraphs 1 through 18. 
20. The City is required by law to revise its Comprehensive 
Plan every five years, and on all such occasions prior to February 16, 
1988, in doing so Council considered all property within the City. 
21. In contravention of this policy, in downzoning the plain-
tiffs' property, the City considered only a small portion of land within 
a limited , arbitrary area, and said zoning is piecemeal. 
22. The aforesaid downzoning is not justified by any material 
in circumstances. 
23 . Said downzoning is further riot justified by fraud, or by 
any mistake respecting the prior zoning of the Property in 1969, or in 
the City's subsequent reaffirmations thereof. 
24 • The City's downz oning of the Property in viola ti on ot' the 
plaintiffs' constitutionally protected rights is void as a matter of 
law. 
COUNT III : DENIAL OF EQUAL PROTECTION 
25. The plaintiffs reallege and incorporate herein paragraphs 1 
through 24. 
26. The City failed to consider downzoning or to downzone other 
similarly zoned and situated properties, owned by others, without a 
rational basis for this discrimination, and without furthering a legiti-
mate legislative purpose. 
27. The City unreasonably discriminated against plaintiffs and 
the Property by failing to consider downzoning or downzoning any pro-
5 
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perty other than the Property. 
28. The City's aforesaid actions constitute unreasonable 
discrimination, and failed to further any legitimate legislative pur-
pose; accordingly, they constitute a denial of the plaintiffs' right to 
equal protection under the State and Federal Constitutions. 
COUNT IV : INVERSE CONDEMNATION 
29. The plaintiffs reallege and incorporate by reference 
paragraphs 1 through 28. 
30. The City's downzoning of the Property deprived the plain-
tiffs of the highest and best use of the Property, and drastically 
reduced the value thereof, denying the plaintiffs the economic use 
thereof to which it had a reasonable expection. 
31. Said downzoning of the Property as aforesaid constitutes a 
taking without compensation, contrary to the State and Federal 
Constitutions, and the plaintiffs are therefore entitled to just compen-
sation for such taking. 
WHEREFORE, the plaintiffs pray for the following relief: 
a. That the Court declare the ordinance enacted by the City on 
February 16, 1988, purporting to downzone the Property to be arbitrary, 
capricious and unlawful, and therefore, illegal, invalid and void; 
b. That the Court further declare that the aforesaid ordinance 
be declared to be unconstitutional and void as a violation of the plain-
tiffs' equal protection and due process right s pursuant to the State and 
Federal Constitutions; 
c. That the Court declare that said ordinance is invalid as 
piecemeal downzoning, for which no material change of circums tances, 
6 
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fraud or mistake existed; 
d. That the Court determine and adjudicate that the plaintiffs 
had vested rights in and to the aforesaid RMF-1 zoning, which could not 
be impaired by the subsequent downzoning enacted by the City on February 
16, 1988. 
e. That in the alternative, the Court declare the aforesaid 
downzoning ordinance to be a taking of the Property for public pur-
poses, requiring just compensation in the amount of the diminution in 
the Property's value, and that the Plaintiffs be awarded such compen-
sation in this ·proceeding. 
f . That the plaintiffs be awarded the costs of this pro-
ceeding, together with reasonable attorneys .fees herem expended. 
Joseph L. Lyle, Jr., Esquire 
Counsel for Plaintiffs 
Lyle, Siegel, Croshaw & Beale, P. C. 
One Columbus Center 
P. O. Box 61888 
Virginia Beach , Virginia 2346 2 
(804) 490-6000 
J. Randy Forbes, Esquire 
Co-Counsel for Plaintiffs 
524 Johnstown Road 
Chesapeake , Virginia 23320 
JLL/8042 .1.c 
VIRGINIA: 
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
SEABROOKE PARTNERS, et~., 
Plaintiffs, 
v. AT LAW: MDJ-22553 
CITY OF CHESAPEAKE, 
Defendant. 
ANSWER AND GROUNDS OF DEFENSE 
Defendant City of Chesapeake, by counsel ·, without waiving its 
Demurrer, states as follows in answer to plaintiffs' Petition for 
Declaratory Judgment and Mandatory Injunctive Relief: 
1. Defendant i s without sufficient knowledge to respond to 
the allegations contained i n paragraph 1 and therefore denies and 
demands strict proof of same. 
2. Defendant i s without sufficient knowledge to respond to 
the allegations contained in paragraph 2 and therefore denies and 
demands strict proof of same. 
3. Defendant admits the allegations in paragrap~ 3 but 
makes no response to the legal conclusions contained therei n. 
4. In response to paragraph 4, defendant admits that there 
exists an actual antagonistic assertion and denial of asserted rights by 
the parties . Defendant denies that it has abridged or denied plaintiffs' 
8 
rights in the subject property as alleged in paragraph 4. Defendant 
makes not response to the legal conclusions contained in paragraph 4. 
5. Defendant admits the allegations contained in paragraph 
5. 
6. In response to the allegations contained in paragraph 6, 
defendant admits that the subject property was zoned RMF-1 from 1969 
until February 16, 1988, at which time it was legally rezoned Rl5s. In 
further response to the allegations contained in paragraph 6, defendant 
affirmatively states that it has long been contemplated and assumed by 
both the City of Chesapeake and the owners of the subject property that 
the sa1d property would be rezoned Rl5s prior to its development, and 
that the surrounding property has been developed in confonnity with 
Rl5s zoning. Defendant further affinnatively states that from 1969 to 
date, all comprehensive plans concluded that the highest and best use 
of the subject property was and is single-family detached residential 
as allowed by Rl5s. The remainder of the allegations contained in 
paragraph 6 are denied, and Defendant demands strict proof of the same. 
7. Defendant is without sufficient knowledge to respond to 
the allegations contained in paragraph 7 and therefore denies and 
demands strict proof of same. 
8. Defendant is without sufficient knowledge to respond to 
the allegations contained in paragraph 8 and therefore denies and 
demands strjct proof of same. 
9 
- 2 -
9. Defendant admits that a site plan and application for 
approval of same was filed with the City of Chesapeake's Planning 
Department on or about August 17, 1987, and the defendant further 
affirmatively states that an amended site plan was filed for consider-
ation by the Planning Department on November 24, 1987. Defendant 
affirmatively states that neither site plan complied with the reasonable 
requirements for approval by the Chesapeake Planning Commission. 
10. In response to the allegations contained in paragraph 
10, defendant affirmatively states that its Planning Department 
initially recommended Planning Corrmission approval of the first site 
plan filed with the City of Chesapeake, ·out the Planning Corrmission, 
acting within its authority , requested that the applicant file a 
revised site plan to address specific Planning Commission concerns with 
the initial site plan. The defendant further states that the Director 
of the Planning Department orally recommended Planning Corrmission 
denial of the second site pl an because the said second site plan failed 
adequately to address the Pl anning Commission's aforementioned concerns 
regarding the first site pl an filed with the City. 
11. Defendant denies and demands strict proof of t he 
allegations contained in pa ragraph 11, except to admit that t he subject 
property was legally rezoned. 
12. Defendant denies and demands strict proof of the 
allegations contained in pa ragraph 12, except to admit that the City's 
Planning Commission recommended to City Council to rezone tne subject 
property to the R15s. 
1.0 
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13. Defendant denies and demands strict proof of the 
allegations contained in paragraph 13, except to admit that the subject 
property was rezoned legally on February 16, 1988. Defendant makes no 
response to the conclusions of law contained in paragraph 13. 
14. In response to paragraph 14, defendant restates the 
admissions, denials and affirmative statements set forth above. 
15. Defendant is without sufficient knowledge to respond to 
the allegations contained in paragraph 15 and therefore denies and 
demands strict proof of same. 
16. Defendant is without sufficient knowledge to respond to 
the allegations contained in paragraph 16 and therefore denies and 
demands strict proof thereof. 
17. The conclusions of law contained in paragraph 17 require 
no response, and defendant therefore makes none. To the extent a 
response is necessary, these allegations are denied. 
18. The conclusions of law contained in paragraph 18 require 
no response, and defendant therefore makes none. To the extent a 
response is necessary, these allegations are denied. 
19. In response to paragraph 19, defendant restates the 
admissions, denials and affirmative statements set forth above. 
20. Defendant makes no response to the conclusions of law 
contained in paragraph 20, denies the factual allegations contained 
therein, and states affirmatively that any and all such revisions of 
11 
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the Comprehensive Plan have been conducted lawfully. To the extent a 
response is necessary, all further allegations are denied. 
21. Defendant denies the allegations contained in paragraph 
22 and calls for strict proof thereof. 
22. In response to the allegations contained in paragraph 
22, the allegations are den ied, and the defendant affirmatively states 
that the rezoning of the subject property was lawful. 
23. In response to the allegations contained in paragraph 
23, the allegations are den ied, and defendant affirmatively states the 
rezoning here in question was lawful. 
24. Defendant denies . the factual allegations contained in 
paragraph 24. The conclusion of law contained requires no response, 
and defendant therefore makes none. To the extent a response is 
necessary, these conclusions are denied. 
25. In response to paragraph 25, defendant restates the 
admissions, denials and affi rmative statements set forth above. 
26. Defendant denies the factual allegations contained in 
paragraph 26. The conclusi ons of law contained therein require no 
response, and defendant makes none. To the extent a response is 
necessary, these conclusions are denied. 
27. Defendant denies the factual allegat ions contained in 
paragraph 27. The conclusions of law contained therein require no 
response, and defendant therefore makes none. To t he extent a response 
is necessary, these conclusions are denied. 
12 
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28. Defendant denies the factual allegations contained in 
paragraph 28. The conclusions of law contained in paragraph 28 require 
no response, and defendant therefore makes none. To the extent a 
response is necessary, these conclusions are denied. 
29. In response to paragraph 29, defendant restates the 
admissions, denials and affirmative statements set forth above. 
30. Defendant denies the factual allegations contained in 
paragraph 30. The conclusions of law contained therein require no 
response, and defendant therefore makes none. To the extent a response 
is necessary, these conclusions are denied. 
31. The conclusions of law contained in .paragraph 31 require 
no response, and defendant therefore makes none. To the extent a 
response is necessary, these conclusions are denied. 
32. Defendant denies each and every allegation in 
plaintiff's Petition not specifically admitted herein. 
33. Defendant reserves the right to rely on any and all 
defenses which may become apparent through discovery or are warranted 
by the proof at trial. 
WHEREFORE, defendant requests that plaintiffs' Petition be 
dismissed with prejudice, that plaintiffs' prayer for relief _be denied, 
that defendant be granted its costs herein incurred together with its 
. 3 - ;,t_ 
reasonable attorney's fees, and that defendant be granted such other 
and further relief as the nature of the case may indicate. 
Counsel for defendant: 
Robert C. Nusbaum 
Patrick C. Devine, Jr. 
William F. Devine 
HOFHEIMER, NUSBAUM, McPHAUL 
& SAMUELS 
1700 Dominion Tower 
P.O. Box 3460 · 
Norfolk, Virginia 23514-3460 
( 804) "622-3366 
and 
Ronald S. Hallman , Esquire 
C. Frederick Abel, Esquire 
City Attorney 
P.O. Box 15225 
Chesapeake, Virginia 23320 
CITY OF CHESAPEAKE 
B~ 
CERT! FI CATE 
I hereby certify that a true copy of the foregoing Answer and 
Grounds of Defense was mai led to Joseph L. Lyle, Jr., Esquire, One 
Columbus Center, P.O. Box 61888, Virginia Beach, Virginia 23462, and 
J. Randy Forbes, Esquire, 524 Johnstown Road, Chesapeake, Virginia 
23320, co-counsel for plai ntiffs, this~ day of March, 1988 . 
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22 TAYLOE ASSOCIATES, INC. 
23 Registered Professional Reporters 
J 24 Telephone: ( 804) 461-1984 
25 Norfolk, Virginia 
15 
P. Hightower - Direct 
1 
1 
2 that company is 
3 MR . WRIGHT: I'm going to get to 
4 MR . NUSBAUM: is or is 
5 litigant? 
6 MR . WRIGHT: As I told I'm 
7 going to get th i s on the record. 
8 THE COURT: They're a party as far 
9 as I'm concerned. 
10 MR . NUSBAUM: 're dismissed. 
11 THE COORT: sel has stated they have · 
12 been withdrawn. 
J 13 MR . All right. 
14 BY MR. WRIGHT: 
15 Q. with those as being the 
16 contractual 
17 A. sir, I am. 
18 Q . Be t ween what were the two parties 
19 this suit? 
20 
21 Q • Al 1 right. Now, it's my understanding 
22 and counsel's u n derstanding and the understanding of 
23 the Court from y our attorney, Mr. Forbes, that Marsh 
1 24 Harbour is no l o nger interested in the property. Is 
25 that correct? 
16 


























P. Hightower - Direct 
75 
A. That is correct. 
A. It was 
stay in this litigation a 
expensive for us to 
we felt that it was best 
for us to just wi t hdraw · nstead of pouring good money 
after b ad. 
Q. 
relations entered 
Seabrooke in good 
A. Yes, 
buy the propert 
A• 
Q • 
Were those contractual 
your corporation with 
develop it? 
sir. 
right. What is your experience in 
if any ? developing 
A. I started developing property in 1970 in 
Previous to that I worked for companies 
in North Carolina developing properties as an 
Then in 1970 I moved to this ~rea and 
a company de ve loping apartment complexes. 
Then we did a high - rise condominium on the oceanfront 
have continued on doing subdivisions through this 
in Virginia and condos . 
Q. Have you had experience in both 
e-
TAYLOE ASSOCIATES, INC. 
P. Hightower -
* * 





2 Q. that Council 
3 members conspired with Planning C members 
4 and vice-versa to achieve Do you have 
5 any evidence of that? 
6 A. I have no evidence of that, no, 
7 sir. 
8 Q . So if it's commission members 
11 duty or miscond u ct the · part of any City official, 
12 do you? 
J 13 Your Honor, I object. He's 
14 not competent 
15 A. d on't know. 
16 MR . NUSBAUM: I want to know what he 
17 any misconduct . He alleged i t , now he's 
18 
19 TH E COURT: Go ahead. I've overruled 
20 
21 TH E WITNESS: No, sir. 
22 
23 Q. Ha d you ever heard of the comprehensive 
J 24 zoning plan or t he future land use plan of the land 
25 map of the City of Chesapeake at the time you 
TAYLOE ASSOCIATES, INC. 
P. Hightower - Cross 
1 presented your site plan for approval? 
2 A. No, sir. 
3 Q. Did you have any awareness of the 
4 history of the parcel as it's been explained here 
5 this morning? 
6 A. Not until all this trouble arose. 
7 
8 way: When you signed the -- when the 
9 was acquired from Seabrooke to purchase the 
10 for $650,000, was more than $500 paid for 
11. · opt ion? 
12 A• We paid a total of 
13 increments. 
14 Q • Five hundred dollars 
15 original option; is that 
16 A. Yes, sir. 
17 Q • 
18 A• 
19 there was 
20 total. 
21 Q • 
22 onset in 
23 made is 
2 4 
25 
And that was for what, three months? 
I'd have review the document, but 
and 500 and 500 that we paid 
total consideration from the 
today as land payments actu~lly 
is that correct? 
That is correct. 
. . ,. .. -.· · -
TAYLOE ASSOCIATES, INC. 
95 
L. R. Siegel - Direct 
~K * 114 
J 
1 LAWRENCE R. SIEGEL, called as a witness 
2 by and on behal f of the Plaintiff, having been 
3 previously duly sworn, was examined and testified as 
4 follows: 
5 
6 DIRECT EXAMINATION 
7 BY MR. WRIGHT: 
8 Q. Wi l l you identify yourself, sir? 
9 A. My name is Lawrence R. Siegel, 
10 S-i-e-g-e-1. 
11 Q. Wh a t is your occupation? 
12 A. I'm an attorney licensed in the State of 
J 13 Virginia. 
14 Q • Al l right, sir. And do you have an 
15 interest in this litigation and if so, tell us what 
16 it is. 
17 A. Ye s . I'm also an active real estate 
18 investor and sometimes developer. My interest in 
19 this litigation is as a partner of the plaintiff, 
20 Seabrooke Partn e rs. 
2 1 Q . Al l right. And when did you first 
22 purchase an int e rest in the property which is the 
23 subject o f this litigation? 
_] 24 A. I he lped f orm a corporation in December 
25 of 1981 an d acquire d the fee simple in December of 
i<:O 
T AYLOE ASSOCIATES, INC. 




2 Q. All right. And the property you 
3 acquired, is it the 9.88 acres that's the subject of 
4 this suit? 
5 A. Yes, sir. 
6 Q. All right. And when you purchased the 
7 property and before you agreed to purchase it did you 
8 investigate the zoning on the property ? · 
9 A. We did. We obtained both affirmative 
10 representations of the . seller who were developers. 
11 W~ also independently checked the zoning map of the 
12 City and determined that it was R-MF-1 and checked 
13 the ordinance to determine what R-MF-1 meant and, of 
14 course, it was residential, multifamily, maximum 
15 density, I believe was 16 units to the acre. 
16 Q • All right ·. And you closed on the 
17 property? 
18 A. Yes, sir, we cl o sed in the name of a 
19 corporation, Seabrooke Development Co., Inc. 
20 Q. Later you liquidated that company and 
21 passed it out to the partnership as a party to this 
22 suit? 
23 A. Yes, sir, in the summer of 1987. 
] 24 Q. All right. Now, after you purchased the 
25 property did you in addition to the purchase price 
·z1 
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1 for the property, which was how much? 
2 A. Approximately $70,000. 
3 Q. All right. In addition to that, did you 
4 spend any money on the property or related to the 
5 property afterwards? 
6 A. Yes. In addition to the obvious 
7 incidental cost of carrying the property, interest 
8 and taxes, insurance and the like, we hired a 
9 consulting firm in 1983 with the intent to examine 
10 the feasibility of either developing it ourself or 
11 selling ·it to a developer; havi~g done t he · le~ work 
12 associated with developing the property. 
J 13 Q. All right. And since purchasing the 
14 property how mu c h have you spent o n the property? 
15 A• Without regard to the carry of taxes, 
16 interest and the like, we ' ve spent approximately 
17 $15,000 . 
18 
19 entered into th e agreements 
20 group; is that c orrect? 
21 A• Ye s , sir. 
22 Q . Al l And were you aware of the 
23 requirement of ~hesapeake for the 
J 24 Commission of a site plan 
25 
"Z2 
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2 you? 
3 A. Yes. 
4 Q. of the property 
5 which is 
6 
7 Q. From the time you purchased it until the 
8 time that Council initiated the downzoning in 
9 December of 1987, was it ever suggested to you by any 
10 official of the City of Chesapeake that your property 
11 should be downzoned1 
12 A. No, 
13 when we spent a series of thousands 
14 the consultant he met with the then 
15 director, which was Milton Perry, in fact, 
16 confirmed that the use of the as a 
17 multifamily project was 
18 MR. W. Your Honor, I'm going 
19 to object to this point, what Mr. Bickford 
20 
21 THE COURT : I sustain the objection. 
22 MR. WRIGHT : All right. 
23 
24 Q. But your answer is no, no one ever 
25 suggested that to you? 
Z3 
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A. That is correct, no one ever suggested 
it. 
3 
4 sewer to the property , what if any 
5 you made with regard to furnishing 
6 property? 
7 A• I have entered into contra tual 
8 arrangements with Hearndon Constructi l.S the 
9 owner of the property directly Mill Road 
10 from mine, which will obligate future so 
11 long as they perform to bring a force main to the~ end 
12 of their property. I ' l 1 obligated to take 
J 13 it across the street dir tly to my property, build a 
14 pump station and do the other things, but it's at 
15 least easier the street than it is to 
16 run a couple up to Cedar Road. 
17 Q . property fronts on Bells Mill Road? 
18 A. is correct. 
19 Q. Th e Cedarwood property fronts on Bells 
20 Mill is that co rrect? 
21 It d 0 es . 
22 Q • Al 1 right. Are you awa re that at 
23 approximately t h e same time your property was 
J 24 downzoned from multifamily to single-family the 
25 Cedarwood property was zoned up to multifamily? 
Z4 
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1 A. Yes, it was on the same agenda for the 
2 same hearing. 
3 MR. WRIGHT: All right. Cross-examine. 
4 
5 CROSS-EXAMINATION 
6 BY MR. W. F. DEVINE: 
7 Q . Mr. Siegel, you've talked about hiring 
8 Mr. Bickford's group as a consultant after you 
9 purchased the property; is that correct? 
10 A. Yes, in 1983. 
11 Q • 1983. And you entered a written 
12 consulting agreement with him? 
13 A. We did. 
14 Q • You did. And what did that call for him 
15 to do? 
16 A. I'd like to see a copy of the agreement 
17 if you had it. It's been a lot of years. 
18 Q • I'm sure I do have it. I'll hand you a 
19 copy of it. 
20 I ask if you can identify this document 
21 or a series of pages. 
22 A• Yes, this is a copy, signed copy of the 
23 consulting agreement with Bickford's company dated 
24 October 1 of 1983. 
25 Q • And in paragraph two on the second page, 
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paragraph numbered two on the second page, that has a 
stipulated value of the property; is that correct? 
I 
3 A. Only for the purposes of this consulting 
4 agreement in or d er to determine what prof it or fee 
5 Bickford would be entitled to in the event the 
6 property was sold during the term of the agreement. 
7 Q • And under the terms of this agreement 
8 $175,000 is going to be moneys paid to t he owners? 
9 A . It's a priority payment to the owners 
10 that comes after recovery of all costs incidental to 
11 any development plan that · ~e would adop t from 
12 Bickford's recommendations so that the priority would 
J 13 go to the owner s rather than being shared by 
14 Bickford, because Bickford was working on a nominal 
15 amount of a thousand dollars a month with the real 
16 fee payable from prof it defined under the terms of 
17 the agreement i f any was realized. 
18 Q • So under the terms of this agreement 
19 you're saying that Mr. Bickford had a vested 
20 interest, if you will, in pursuing the most 
21 profitable deve l opment proposal imaginable; is that 
22 correct? 
23 A. Mr. Bickford had as a motive first and 
J 24 foremost to ad vi se us with respect to the feasibility 
25 plan studies and predevelopment preparation and his 
Z6 
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1 fee would be a direct function of the dollar amount 
2 realized by the owners for the property. 
3 Q. Right. And did he, in fact, investigate 
4 to your knowledge both single and multifamily uses 
5 for that property? 
6 A. Yes, he did during a period that was 
7 about six months to a year during '83 and '84. 
8 Q • Okay. And did he tell you from those 
9 meetings that this property cquld be developed with 
10 approximately a hundred or so units according, 
11 · depending specifically on the layout and the scheme? 
12 A. What he indicated was .it depended on the 
13 type of unit. It would be a hundred or less if it 
14 was townhouses. It would be more than a hundred if 
15 it was condominiums or residential multifamily. 
16 Q • Okay. And are you aware that at the 
17 time this property was zoned R-MF-1 originally that 
18 it was a townhouse project that Mr. Bickford was 
19 proposing? 
20 A. No, I don't believe I was. I don't 
21 believe the issue came up. It was represented to be 
22 R-MF-1. We checked with the City, determined, in 
23 fact, it was R-MF-1 on the zoning map and checked the 
J 
24 ordinance to see what that meant. 
25 Q. But it's your understanding that as 
~7 
TAYLOE ASSOCIATES, INC. 





townhouses the maximum density of that piece of 
property is approximately a hundred units? 
3 A. Yes, it's probably closer to eighty. 
4 Q • Probably closer to eighty as a townhouse 
5 proposal. If, i n fact, the original proposal was a 
6 townhouse development the portion of that development 
7 attributable to this property would be approximately 
8 eighty units? 
9 A. Bu t it was never our intent nor 
10 understanding that it wou ld be a townhouse project 
11 unless we thought that economically feasible if 
12 that's what we wanted to do with it that was 
J 13 permitted. 
14 Q. Can I see t hat document to have it 
15 introduced, plea se. 
16 TH E COURT: That's Defendant's 2. 
17 MR. W. F. DEVINE: Yes, Your Honor. 
18 Thank you. 
19 (D o cument was marked as Defendant's 
20 Exhibit Number 2 and received in evidence.) 
21 BY MR. W. F. DE VINE: 
22 Q . Ho w did you come up with the hundred and 
23 seventy-five-tho usand-dollar figure? 
J 24 A. I t hink i t was a negotiated figure 
25 betwe e n Jim Bic k ford a nd I to simply set a floor 
· ~8 
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1 whi c h would benefit the owners as a priority prior to 
2 the time that Jim Bickford's 25 percent of net would 
3 trigger. It was much the way a joint venture gets 
4 structured. 
5 Q. At the time you purchased this property 
6 in 1981 you didn ' t have a mortgage on it, did you? 
7 A . I did have a mortgage in December of 
8 1981 . 
9 Q . What was the amount of that de b t? 
10 A . $70 , 000. 
11 Q • 7 0 • You indicated in you r deposition · 
12 here that it was no mortgage effectively in your 
13 mind. 
14 A . We paid the mortgage off is probably 
15 what I testified to. Shortly after December of 1981. 
16 Q • Okay. When did you pay it off? 
17 A. Paid it off in 1982. 
18 Q. Prior to purchasing this property in 
19 1981 you had no discussions with the City, is that 
20 correct, wit h City officia l s, concerning the zoning 
21 or the appropriate use of it? 
22 A . That's not correct, because we sent 
23 either one of our attorneys or one of our title 
J 
24 exa miners down to the City before we bought the 
25 property simply to check zoning information . Now, if 
~"9 
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1 that could be done without there being any discussion 
2 of any substant i ve sort, then the answer to your 





You, yourself, did not? 
That is correct. We employed somebody 
6 to do it. 
7 Q. And at the time of your sale or contract 
8 or beginning to negotiate the sale, prop6sed sale of 
9 this property to Marsh Harbour, you made no 




A. I made no written representations to· 
them. I specifically told them what the zoning was, 
and I told them what I knew about the property in 
14 great detail. 
15 Q • You stated in your deposition, sir, that 
16 you made no representations that they could rely on? 
17 
18 
A. That is correct , no written 
representations that they could rely on. I insisted 
19 they do their own due diligence. 
20 Q . The o nly representations you made were 









That is probably correct. 
That's what you testified to earlier in 
Yes. 
30 
TAYLOE ASSOCIATES, INC. 
L. R. Siegel - Cross 
130 
1 Q . Is that correct? 
2 A. Yes, and I think that's what the 
3 documents say. 
4 Q • All right. From the time you purchased 
5 this or at the time you purchased this property in 
6 1981 Seabrooke Development, whi c h is now Seabrooke 
7 Partners, purchased this property in 1981, did you 
8 have any plan for the development of it? 
9 A. We had no specific plan for the 
10 development of it, but we were both ready, willing 
11 and able to consider · anything t6at made economic · 
12 sense because we had the wherewithal and the ability 
13 to either hire the talent or bring the talent in to 
14 get it done. 
15 Q • Okay. And you never, in fact, submitted 
16 a development scheme to the City of Chesapeake? 
17 A. That's correct, because from the 
18 1983-'84 work that we did with our consultant we 
19 never came up with what we perceived to be a feasible 
20 way to use the property. 
21 Q • All right. You decided you were not 
22 developers? 
23 A. With respect to this project at that 
24 p o int in time, that is correct. 
25 Q . You were just going to hold the property 
31 
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and wait for someone else to come along and purchase 
it from you? 
3 A• No, not necessarily. One thing to wait 
4 for which we tried to monitor but it didn't occur was 
5 the capital improvement program with the City of 
6 Chesapeake which would have eventually reduced some 
7 of the cost by bringing sewer down Bells Mill Road, 
8 so timing would have been important. 
9 Q. That's going to reduce the development 
10 . costs of this thing significantly; is that correct? 
11· A• Th a t i s c o r . rec t . 
12 Q • And you've never done . any investigation 
J 13 since the downzoning or since the rezoning to 
14 determine whether it's feasible to de v elop this 
15 property as single-family? 
16 A• No, that's incorrect. I hired an 
17 appraiser and I hired an engineer, both of whom 
18 looked at exactly that question. 
19 Q • You've hired the appraiser who gave you . 
20 a land value a nd determined that that's not the 
21 highest and best use in his opinion. Have you hired 
22 anyone to lay out a development .plan? 
23 A. Before the appraiser could do his job 
J 24 properly we hired Rouse-Cutright, Chesapeake 
25 familiar with the property, 
32 
engineers who were and 
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1 asked them to give us a maximum yield for this 
2 property zoned in accordance with the planner in 
3 which the City had downzoned. 
4 Q. Did they give you that information in 
5 writing? 
6 A. They gave it either to the appraiser or 
7 to us, yes. 
8 Q. All right. And have you seen anything 
9 in writing? 
10 A. I have seen cost studies and I am 
11 certain that the yield is 17, but I can't tell you 
12 whether I saw that in a letter or whether I saw it 
13 in -- or whether I was told that by Burt Cutright. 
14 Q. Are you aware that Seabrooke has not 
15 produced any documents in this litigation concerning 
16 that investigation? 
17 A. It could be that Burt had those 
18 conversations with me and that I then independently 
19 had conversations with Keith Sudduth, the appraiser. 
20 Q. Back in 1984 you received or engaged in 
21 some correrspondence with Mr. Bickford's group as 
22 consultant and you and your partners concerning the 
23 single-family development of this parcel; is that 
24 correct? 
25 A. One o f the j-3 sue s we l o o k e d at i n 
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feasibility was single-family townhou se and 
multifamily res i dential. 
3 Q. And in April of 1984 Mr. Bickford sent 
4 you a cost breakdown of the lots that could be sold 
5 and the expected prices to be achieved from those; is 
6 t hat correct? 
7 A. At some point Bickford did send me 
8 something. If you have it, it's been a lot of years, 
9 I'd like to see it. 
io Q. Would this be a letter that you received 
11 from Mr. Bickfo r d? 
12 A• Yes, I believe I did. 
J 13 Q . Okay. And that speaks of selling the 
14 numbered lots. Do you know where he comes up with 
15 lot numbers in t his? 
16 A • No, I have no idea. 
17 Q . You have no idea about the lot numbers. 
18 Have you ever seen a proposal that lays these out, 
19 lays lots out on those remaining parcels .as numbered? 
20 A. Well, pursuant to the authority that we 
21 gave to Jim Bickford, he was entitled to hire an 
22 engineering firm in connection with the feasibility. 
23 So if they laid out the lots and gave them numbers, 
J 24 which it wouldn't have made any difference to me, 
25 maybe that's where the numbers come from. 
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1 Q . All right. In your search to the title 
2 of this property back when you were purchasing it did 
3 you run across an easement that was granted to the 
4 Virginia Electric & Power Company? 
5 A• I believe that we did. 
6 Q . Okay . I'm going to ask you if this is a 
7 copy of that three-page document. 
8 A. Yes, this is October 7 of 1977 and it is 
9 a copy of a document that's recorded. 
10 Q • Okay. And that contains a plat on 
11 th_e 
12 A• Well, it doesn't contain a plat. It 
1 3 contains a drawing prepared as an exhibit to this 
14 easement agreement prepared by Vi rginia Electric & 
15 Power Company. 
16 Q . Can you tell me the title of that 
17 drawing? 
18 A. Virginia Electric & Power Company plat 
19 to accompany and it's not readable, Chesapeake 
20 District, Chesapeake office . 
21 Q. Does that show the property that's 
22 curre~tly owned by Seabrooke Partners that's the 
23 subject of this litigation ? 
24 A. It shows more than the property we own, 
25 but, yes, it does show the property we own. 
us 
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1 Q. And , in fact, it s how s t h e entire parcel 
2 that was rez o ned by the City of Chesapeake, both the 
3 Seabrooke prope r ty and section tw o , phase o ne, of the 
4 development by Bickford? 
5 A. Th a t would appear to be correct . 
6 Q. And can you see if the lot numbers that 
7 are shown over t he property that Seabrooke owns 
8 conform to the lot numbers shown on the letter from 
9 Mr. Bickford in any fashion? 
10 A. Well, it's hard to tell but certainly 
11 that could be what Jim was referring to in his letter 
12 to me of April 13, 1984 was this . drawing from 
J 13 Virginia Power. 
14 Q. Ok a y. What are the lot numbers for the 
15 parcel that Seabrooke currently owns? 
16 A. Well, see, that's why I say you can't 
17 tell this is not a su rv ey or plat we prepared for 
18 Seabrooke, so t h is runs from 126, which is not 
19 referenced on that letter, consecutively through 60 
20 which is not covered b y that letter. 
21 Q. On the entire parcel? 
22 A. Yes. 
23 Q • But what about on the parcel owned by 
1 24 A. You can't tell by looking at this, or at 
25 least I can't tell wher~ the lines of demarcation 
~6 
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1 are. 
2 Q • Okay. Sir, can you tell where the ca nal 
3 is between Seabrooke, section two, phase one, and 
4 phase two? 
5 A. Yes. 
6 Q. And do you know where your property 
7 stands in relationship to that canal? 
8 A• Generally, but not without a survey 
9 would I testify accurately. 
10 Q • Generally? 
11 .. A• Generally t~ the north. 
12 Q • To the north. And the lots shown to the 
13 north of that of the demarked canal? 
14 A. 43 on a descending basis down to 32. 
15 Q • Thank you, sir. 
16 MR. W. F. DE VINE: I would ask that 
17 these two be introduced into evidence. 
18 THE CLERK: Separately? 
19 MR. W. F. DEVINE: Yes, separately . 
20 THE CLERK: Yes, sir, this is 4 . 
21 THE COURT: Fo ur. 
22 (Documents were marked as Defendant's 
23 Exhibit Numbers 3 and 4 and received in evidence.) 
24 THE WITNESS: It should probably be 
25 noted that when this item that yo u just handed me was 
::i7 
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produced in the course of the title examination 
before we bought it in December of 1981 we inqu ired 
3 as to whether t h ere was a plat with respect to the 
4 property. And there was not. The property was of 
5 record with the City as simply 9 . 88 acres of 
137 
6 undeveloped land without any demarcations, any lots. 
7 BY MR. W. F. DEVINE: 
8 Q. Through the course of this litigation or 
9 prior to this litigation have you become familiar 
10 with the development history of the entire 34-acre 
11 parcel? 
A. I have become generally familiar with it 12 
13 
14 
through the information of others. 
Q. Is it accurate to state that to your 
15 knowledge the records of the City were k ept in the 
16 ordinary course of the planning department and the 
17 Planning Commis s ion and the City Council, for that 
18 matter, reflect i ng that the first half, section one, 
19 of Seabrooke Landing, the community, was although 
20 zoned R-MF, developed single-family by Mr. Bickford's 
21 group? 
A. I'm not sure I heard your question. 
Q. Ok ay . You know that this parcel at one 
22 
23 
24 point was demarked Seabrooke Landing, sections one, 
25 phase one and two, and Seabrooke Landing, sections 
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That is correct. 
Okay. And Seabrooke Landing, section 





That is accurate. 
Is it also accurate that Seabrooke 
7 Landing, section one, phase one and Seabrooke 
138 
8 Landing, sections one, phase two, were each developed 
9 contemporaneously with one another as single-family 
10 loans on 15,000-square-foot lots? 
11 A. Yes, that is my undeFstanding. 
12 Q . And that during the corporation of that 
13 development that portion of the property was rezoned 
14 R-MF-1? 
15 A. I have been told that by others. I have 
16 not attempted any independent check of that. 
17 Q • 







Excuse me, R-15S. I misstated from R-MF 
To 15, 000-square-foot lots . . 
I misstated myself. I appreciate that 
And section two, phase one, was also 






I believe that to be accurate. 
And that's the property to which the 
39 
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1 Seabrooke prope r ty abuts. 
A. We l l, it's separated by a canal, but if 2 
3 you mean genera l ly contiguous because two of the lots 
4 touch, yea, in t hat sense it abuts, but there's 
5 natural buffers . 
6 Q. Do you know exactly how wide that canal 
7 is, sir? 
8 A. Exactly no, I do not. 
9 Q. In general terms it's overgrown with 
10 weeds at this point; is that accurate? 
11 A. I h ave no idea. 
12 Q. Ha v e you ever seen the property? 
J 13 A. Yes. 
14 Q . When was the last time you saw it? 
15 A. About six months ago. 
16 Q . Okay . Are you aware of the type of 
17 construction that the homes nearest the property in 
18 Seabrooke Landi n g? 
19 A. Yes, I've been through the Seabrooke 
20 neighborhood a number of times. 
21 Q • And those are one and two-story homes 
22 and s~lit level homes; is that correct? 
23 A. Yes, the majority of them are one-story. 
J 24 Q • That's the only paved road to which you 
25 can get to your property at this point; is that 
~o 
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1 correct? 
2 A. Well, today that would be true, but not 
3 under the development as proposed, you would enter 
4 directly from Bells Mill. That's the only access you 
5 would have under the development scheme proposed by 
6 the purchaser. 
7 Q • Today that is true, though? 
8 A• Yes. The road is not built through any 
9 property. It stops at the end and then you just walk 
10 the dirt. 
11 Q • Right. And it is those generally 
12 one-story homes as you ' ve described them which would 
13 be closest to the three-story c o nstruction proposed 
14 by Marsh Harbour Pointe? 
15 A• No, probably not. As the Seabrooke 
16 sectio n developed, a number of large homes were built 
17 and it looked to me just from a drive through a 
18 couple times that some of the newer homes were the 
19 larger homes. 
20 Q • It would be the one-story homes that 
21 would be closest in distance, in proximity to the 
22 development proposed by Marsh Harbour? 
23 A• Not ne.cessarily. There are some 
24 two-story homes also. 
25 Q. At the end of t he c ul-de-sac? 
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A. Yes, correct. 
Q • Okay. No three-story homes in that 
3 neighborhood? 
4 A. I do not know, not that I --
5 Q • You don't know of any? 
6 A• Not to my knowledge. 
7 Q • All right. Now, Seabrooke Partners has 
8 never filed a site plan application in this case; is 
9 that correct? 
10 A. That is correct. 
11 .. Q • Not before Marsh Harbour came into the 
12 picture; is that correct? 
J 13 A. That is correct. 
14 Q • Not during the period of time that Marsh 
15 Harbour was in the picture? 
16 A. Well, at that point Marsh Harbour was a 
17 contract purchaser. 
18 Q . And that wasn't Seabrooke's, those 
19 documents aren't Seabrooke's application for a site 
20 plan approval, are they? 
21 A. They are Marsh Harbour's. 
22 Q • And you haven't done it since that time? 
23 A. It would be kind of foolish to do i t 
J 24 since that time unless we were doing it as a R-15S, 
25 for which those plans would not do me any good. 
q2 
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1 Q. Other than the investigation under the 
2 Bickford consulting agreement that's been introduced 
3 into evidence, prior to Marsh Harbour entering the 
4 picture Seabrooke never investigated any other 
5 potential development; is that correct? 
6 A. I guess it depends on what you mean by 
7 investigation. I've testified to the work we did 
8 before we closed to determine what the density was 
9 and what the use of the property was. We had a 
10 number of discussions between the three partners 
. . 
11 initially, the shareholders who became the partners, 
12 as to what we might do with the property. We did not 
13 go out prior to 1983 and engage any outside 
14 professionals. That is the statement of the way the 
15 history has developed. 
16 Q • All right. Sir, I would refer -- do you 
17 remember me taking your deposition on July 27, 1988? 
18 A. Yes. 
19 Q. And I would refer you to page 11, line 
20 17 and ask if you could read the highlighted portion 
21 of that deposition. If you could read it aloud, 
22 please. 
23 A. "Okay. Other than the Bickford analysis 
24 that you've spoken about, the '83-'84, have you 
25 investigated, your or Seabrooke Partners or 
£1.3 
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1 
1 Seabrooke Development Co., Inc. investigated in any 
2 other way poten t ial development of the property or 
3 potential uses for the property? 
4 Not to my knowledge." 
5 My testimony today is exactly the same. 
6 Q . So you haven't? 
7 A. We've not engaged any outside 
8 professionals to do anything other than what we ' ve 
9 testified to with the consulting firm in '83 and '84. 
10 
11 of the contracts that you have or·have had with 
12 Harbour? 
J 13 A. That's a very good question. We, the 
14 owners, my partners, talked about it and hard. 
15 I probably was the most sensitive the problems and 
17 didn't have it in me try and f o rce down the 
18 purchaser's throat a performa n ce action 
19 under the existed in .1987. 
20 Q . h a ven't sold the property on 
2 1 their 
22 A. No, up until December 31st of 1988 we 
23 to have a contra c t with them. 
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our decision was exactly the same 
whether we should try and force 
corporation money damages in light of 
everyth.ng else that was going on. We received some 
they were not major. It was about $2,000 
Q . You mentioned payment of approxima tely 
$15,000 on this property since you've owned it. Is 
10 that correct? 
11 A. Yes. 
12 Q . Is any of that for property 
13 improvements? 
14 A• No. That was co nsulting fees and legal 
15 fees. 
16 Q • What was the nature of the legal fees? 
17 A . Contract sale to Marsh Harbour. 
18 Q . Okay. So the co nsulting agreement with 
19 Bickford and l e gal fees to Seabrook e 's lawyers? 
20 A. Correct. 
21 Q • Your firm? 
2 2. A • Correct. 
23 Q • ·Are the only expenses you've inc urred? 
24 A• That is correct. 
25 MR. \•f. Fa DEVINE ; Thank you. ., 









3 BY MR. WRIGHT: 
4 Q. Are you aware ny reason that your 
5 contract fell through othe than the downzoning of 
6 the property? 
7 A• That he sole reason. Chesapeake 
8 counsel for the and I had prepared and 
9 reviewed settl deeds had been 
10 prepared, and approved, the lenders' money 
11· the table, it was an acquisition 
12 loan of about $6 million. My $675,000 
J 13 small item. It would have closed, it 
14 
'\.: ·' 
- -·":" ""'" . . 
15 Q • All right. The Vepco sketch? 
16 A. Yes , sir. 
17 Q . Do you conside r that to be a survey? 
18 A • Absolutely not. It is a sketch simply 
19 as a matter of convenience for the title examiner 
20 prepar ed by Virginia Power and attached to a Vi rginia 
21 Power prevented form easement. We did the tit l e and 
22 it did not con c ern me in the least other than it 
23 raised a few q u estions after I l o oked at it. 
24 Q . Di d you consider it to be a subdivision 
25 plat re v iewed by the City of Chesapeake and recorded? 
'16 
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1 A. It is simply a sketch revised that 
2 showed to the title examiner where the easement is, 
3 runs. 
4 Q. Do you consider it to be part of 
5 rezoning ordinance that rezoned this property down to 
6 single-family? 
7 A• No, sir, I did not. 
8 Q • Now, let me understand something. When 
9 you purchased this approximate ten acres and until 
10 the Council downzoned it i .n February of '88, it 
11 remained zoned R-MF~l; is that correct? 
12 A • That is correct. 
13 Q . All right. And you investigated what 
14 was allowed under that zone, correct? 
15 A. Yes, both in 1981 and again in '83-'84. 
16 Q • All right. And it allowed 
17 single-family, duplex and multifamily; is that 
18 correct? 
19 
20 to have to object to Mr. 
21 his own witness in this 
22 overrule it. Go ahead. 
23 * 24 
25 Q . What did you find, that it permitted th e 
47 
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1 R-MF-1 to ten acres? 
2 A. Yea, the zoning applicable to the ten 
3 acres which was R-MF-1 had a number of permitting 
4 uses, all of which started with single-family, ran 
5 through townhouses and included residential 
6 multifamily. 
7 
8 submitted by your contract purchaser, 
9 to the City of Chesapeake for approval for 
10 multifamily development, was that the 
11 permission of the owner, you-all? -. 
12 A. No, it was not. 
13 Q. You didn't agree tha they could submit 
14 such a plan? 
15 A. I'm sorry, you meant was there 
16 some sort of written 
17 Q • No. 
18 A. It was ur presumption and certainly our 
19 discussion that were going to move ~orward with 
20 respect to every aspect 
21 necessary. he site plan was just one out of many. 
22 bu i ldng plans, they needed a building 
23 our n ame ~hich we knew about. Not they 
24 too us by the hand and said, "Is this okay, is this 
25 
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2 marked as Defendant's Exhibit Number 6 and 
3 in evidence.) 
4 MR. W. F. DEVINE : onor, I believe 
5 that's all I have at this time s again, to his 
6 production of that agreement what that may 
7 reflect. 
8 You can step 
9 down. 
10 Thank you, Your Honor. 
11 
12 
13 ALBERT J. STODGHILL, called as a witness 
14 by and on behalf of the Plaintiff, having been 
15 previously duly sworn, was examined and testified as 
16 follows: 
17 
18 DIRECT EXAMINATION 
19 BY MR. WRIGHT: 
20 Q. Give us you r n ame, sir. 
21 A. Jack Stodghill. Full name is Albert J. 
22 Stodghill. 
23 Q • · Al l right . And what is your occupatio n, 
J 24 Mr. Stodg hill ? 
25 A. I'm an urban planning consultant. 
: q9 
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Q. What is your education, training and 
experience in urban planning? 
3 A. It began at the University of Georgia 
4 where I had a degree in landscape architecture with 
5 an emphasis on land planning. After that I joined 
6 the firm of Harlan Bartholomew & Associates, whose 
7 office was located in Atlanta, and for five years I 
8 worked with this off ice doing comprehensive plans and 
9 zoning ordinances through about five or six cities in 
10 Florida, two iri Virginia, two in Georgia. I think 
11 altogether ther e were about eight. 
12 Un de r this work tenure I had the 
J 13 privilege of serving under Harlan Bartholomew, who 
14 was one of the f irst planning consultants in the 
15 country. From t hat experience I was appointed the 
16 director of Cit y planning for the City of Newport 
17 News. 
18 Q • Vi r ginia? 
19 A• Virginia, in 1961. I came into the 
20 planning off ice at the univers ity of -- at the City 
21 of Newport News as head of a staff which was o nly 
22 f o ur people. I left in 1975 with a staff of about 18 
23 o r _!, 9 p e o p l e • During that early period of time I was 
J 24 primarily responsible for pr epa ring a new 
25 comprehensive plan for the City o f Newport News and a 
so 
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1 new zoning ordinance to guide the development through 
2 the period of the 1960's and early seventies. 
3 In 1975 I left the City of Newport News 
4 and served for one year on the faculty at Virginia 
5 Commonwealth University where I taught the planning 
6 studio and introduction to urban planning. I had an 
7 appointment there as an ass9ciate professor. Also 
8 that same year I opened an office called Jack 
9 Stodghill & Associates, which was located in Newport 
10 News, and two years later · I merged that business with 
11 a partner to form the company, Planning Managemen~ 
12 Associates, in 1978. Planning Management Associates 
13 has been in existence since that time and now I am 
14 the majority owner. I own 95 percent of the stock in 
15 the company and I'm the president of the company at 
16 the present time. 
17 During the years that I was with the 
18 City of Newport News I earned a master's degree from 
19 George Washington University in public 
20 administration. I have during the past ten years as 
21 a planning consultant in Virginia prepared zoning 
22 ordinances for the City of Waynesboro, the City of 
23 Danville, James City County, Northampton County on 
24 the Eastern Shore and I'm presently working on 
25 comprehensive plan updates for Northampton County and 
. '51 
TAYLOE ASSOCIATES, INC. 
A. J. Stodghill - Direct 
162 
J 
1 for the Town of Cape Charles. I believe that's 
2 probably about enough to cover my credentials. 
3 Q. All right. Have you qualified as an 
4 expert in urban planning in courts of record in the 
5 Commonwealth of Virginia? 
6 A. I think the most significant case was 
7 Fralen & Waldron, where I was the land use planning 
8 expert witness for Fralen & Waldron. 
Q • 9 Did that case go to the Virginia Supreme 
. 10 Court? 
11 A. It did. 
12 Q • In recent years? 
J 13 A. In recent years. I don't remember the 
exact date. 14 '81 I believe would be the date the 
15 Supreme Court ruled on it. 
16 Q • Al l right. Now, are you familiar with 
17 the property, Seabrooke's property, the approximately 
18 ten-acre parcel that fronts on Bells Mill Road that 
19 was downzoned f r om its R-MF-1 category to the R-lSS 
20 category in Feb r uary of 1978? 
21 A. Yes, I am. 
22 Q . Ha v e you visited the pr o perty? 
23 A. I h ave. 
J 24 Q • Ha v e you made an investigation of the 
25 records in the planning department in the City of 
·52 
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1 Chesa p eake in rega r d to land use plans that have been 
2 ad o pted by t h e City in the area of the property, the 
3 zon i ng o rdi n ances inc l udi n g t h e maps and the texts? 
4 A. Yes, I have. 
5 Q. And have you made an investigation of 
6 other rezonings that have taken place within a mile 
7 of the subject property since 196 9 ? 
8 A. Yes, I have. 
9 Q . All right. Wo u ld you with the help of a 
10 visual aid - - and we•11 be glad to help you wi t h 
11 i~ -- show the property to the Court, show the Court 
12 t h e n eighbor h ood that ' s i n volved a n d de s cribe the 
13 characteristics of the property and the various 
14 rezo n ings that have taken p lace and the 
15 recommendations of the land use plan that have been 
16 in effect? 
17 A• Thank you. May I work from the stand 
18 here? 
19 Q • Yes. That doesn't work anyway, that 
20 microphone, so don't be locked to that . 
21 A. Is t h at satisfactory? 
22 I'm going to speak from some notes which 
23 I have i n my h and and as I go along I'm goi n g to 
J 
24 refer to the exhibits. Each of the exhibits is 
25 numbered with small numbers in the right-hand corner, 
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1 which this would be Exhibit 1. 
2 In order to do this study I felt that it 
3 was necessary to define what we were talking about as 
4 the Cedar Road corridor, and I went to t he City and 
5 got copies of t h e tax maps which had also the zoning 
6 classifications overlayed and these tax maps were put 
7 togethe r. The original maps were twice this size and 
8 I had them photographically reduced and spliced 
9 together to for m this map, which extends basically 
10 here from the Ci vic Center area down Cedar Road and 
11 onto within may b e three ~uarters of a mile of where 
12 Bells Mill Road intersects at the western end. 
J 13 Bells Mill Road is shown here and the 
14 Seabrooke property which I refer to in these exhibits 
15 sort of interchangeably as Marsh Harbour Pointe site 
16 or the Seabrooke site is located here at 
17 approximately this configuration. 
18 The first step in defining this corridor 
19 was to try to put some limits on it for purposes of 
20 the study. And we took a configuration that is 
21 roughly a half mile on each side of the center line 
22 of Cedar Road and defined a line more or less 
23 following ex'isting property lines or creeks or 
l 24 approved development in the case of some of the 
25 projects ·and we focused on roads that would feed into 
54 
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1 Cedar Road from existing developments, indicating 
2 that these were the primary, this Cedar Road was the 
3 primary service corridor for this area. 
4 From there we go to Exhibit 2, which we 
5 want to start examining the changes that have 
6 occurred in the zoning and in the planning in the 
7 area for the last 20 years. So in other words, to do 
8 that, I started with the 1969 zoning ordinance and 
9 put in color over this base map the approximate 
10 configurations of the zones as they appeared in 
11 1969. And the color legend here shows that a large 
12 portion of property was then zoneq agricultural. The 
13 major part of it was zoned single-family, which is 
14 indicated by the yellow, either the solid yellow or 
15 the crossed-hatch yellow. 
16 The off ice including area of Great 
17 Bridge Elementary School and the Civic Center is 
18 indicated in blue and all this property was zoned 
19 0-I, office institutional, at that time. There was 
20 one commercial, B-1 commercial site at that time 
21 which was shown here. The two significant zoning 
22 parcels that existed at that time wer e zo ned R-MF-1 
23 and one is the site of the present Cedar Lake 
2 4 development which has both townhouse and 
25 co ndominiums, and the other is t he site of the 
55 
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1 original Seabroo k e property, which was some 32 or 3 
2 acres of which the northern part o f that tract is the 
3 site that we ' re, is the subject of this testimon y . 
4 Now, the next exhibit, we want t o take a 
5 brief look at the -- we had a little ch a llenge 
6 getti~g this plan which was very large on one of my 
7 sma l l exhibits, so I folded . it several times so we 
8 could use the existing zoning map, and this is in 
9 effect the official zoning map, City of Chesape a ke, 
10 sheet 3 o f 7, adopted May 27, 1969 . And the listing 
11 that's here which is in the lower right-hand par t --of 
12 the zon i ng map l i sts all of the c hanges that occurred 
J 13 in the zoning City-wide through that pe r iod of time. 
14 The portion that I've marked in yellow, which is item 
15 in numb e r 184, a pplication R-881, entered o n th i s map 
16 on February 16th, 1988, first to the Seabrooke 
17 property that wa s zoned at that t ime R-15S, downzoned 
18 from R-MF-1 to t he present zoning classification. 
19 The yellow high l ights other apart ment and / o r 
20 townhouse zones that a ppear on the current z o ni n g 
21 map. 
22 I would li ke at this t ime, I belie v e the 
23 records, the 1972 land use plan I believ e is in the 
J 24 courtroom. I wo uld l i ke to ask 
25 MR . DICK BROWNER: The staff was to 
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1 bring that over here, the plaintiff's staff. 
2 BY MR. WRIGHT: 
3 Q. Tell us what you're going to refer to 
4 now. 
5 A. Okay, this will be Exhibit 4, which is 
6 the generalized future land use map, land use for the 
7 City of Chesapeake, and I don't know, I am under the 





don't see it listed on here. Is that acceptable? 
MR. WRIGHT: Do you stipulate that 
that's a '72 land use plan? It 1 s the only one in~ 
captivity. It's one plan and the planning department 
13 has it and that's it. 
14 
15 
MR. NUSBAUM: Yes. 
MR. W. F. DEVINE: We would stipulate to 
16 that. 
17 THE WITNESS: The land use plan of 1972 
18 shows Cedar Road. Although the street is not 
19 labeled, Cedar Road is the street which . I'm tracing 
20 out now with my finger and the portion we're 
21 interested in whi c h is shown on my map is 
22 approximately in this area, the Civic Center here and 
23 the Tidewater Community College somewhere in this 
2 4 
25 
area. The map designates by a lighter yellow and a 
stronger y e llow dot. It has two yellow dots, one to 
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1 1 the north of Cedar Road and one to the south. These 
_J 
2 are in the approximate locations of the two zon i ng 
3 parcels which I refer to on Exhibit 2 . The legend 
4 here designates these areas as high density multiple 
5 family, 10 to 20 dwelling units per acr e . Again, I'm 
6 under t h e impression that the City adopted this in 
7 1972 but 
8 Q . That's been stipulated. 
9 A. The next exhibit, Number 5, addresses 
10 the que~tion of the comprehensive plan that was 
11 adopted in 1979. And I believe there is also a eopy 
12 of that full plan in the courtroom. I have a Xerox 
13 of it in my briefcase. And this is the plan. 
14 Q. Do you need the text of the '72 plan or 
15 not? 
16 A. I have a Xerox if that will be useful. 
17 I believe this is it right here. 
18 MR. W. F. DEVINE: This is the one Kirby 
19 produced today. It's the '72 land use p l an. I 7 9 I 
20 excuse me. 
21 A . On the title page it designates that 
22 this p l an, thi s future land use element was approved 
23 by the Chesape a ke City Council on April 17th, 1979. 
J 24 Now, I have excerpted par t of the text 
25 as it relates t o the Great Bridge area. And if I 
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1 might just for purposes of comparison, this map 
2 designates an area called medium density residential 
3 and shows a line that roughly is in this 
4 configuration. Now, the site that we're referring to 
5 is here, which would be Cedar Road, and this plan 
6 shows a large area all the way from a proposed road 
7 down several miles into Battlefield Boulevard as 
8 medium density residential, which was planned at that 
9 time. I have done a facsimile of that line on this 
10 map which I'll refer to now. 
11 The signif ic.ant thing about this land 
12 use plan is that it designates several transportation 
13 corridors radiating out of the ce ntral area and it 
14 points, it says on page this is the text from 39 
15 through 42 of that booklet. It states that the Great 
16 Bridge community is served by four major arterials, 
17 Battlefield Boulevard, Mt. Pleasant Road, Cedar Road 
18 and Johnstown Road. And then it goes o n to define 
19 residential policies that are expressed in the plan. 
20 It points out residential growt h in Gr eat Bridge will 
21 consist primarily of medi um densit y development which 
22 is indicated here. There is expected, there are four 
23 areas where new residential growth is expected to be 
24 co n ce ntrated. 
25 It goes o n to define what they are and 









1 then farther down it says the final area of rapid 
2 residential growth potential is adjacent to Cedar 
3 Road from Albemarle Drive west to Tidewater Community 
4 College, approximately here. This corridor planned 
5 to have a mixture of high and medium density 
6 subdivisions including apartments and townhouse 
7 comp lex es . That was the adopted comprehensive plan 
8 in 1972 which was -- '79, correction on that, which 
9 has been the basis of just a~out all of the policy 
10 determinations that have been made for that area 
li since then. 
12 Now, what we will show on Exhibit 6 is 
J 13 the way the development shapes up today in this 
14 corridor and, again, we're at the Civic Center here, 
15 and if this map were projected on, about here we've 
16 got the Tidewat e r Community College. This includes 
17 most of the developed area. This shows in effect all 
18 of the developm e nts that occurred, and I will go into 
19 these in a litt le more detail later, but we've got a 
20 little apartmen t project here called Westbrook 
21 Apartments, we h ave Cedar Lake condominiums, which 
22 came around 1984 with 160 condominiums, then we have 
23 the Cedar Lake townhous~s which ca me in 1984, and 
J 24 those, there are around 273 of those. And that is 
25 one of the areas that was define d for R- MF-1 on the 
60 
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1 original zoning map. 
2 We've got in this area a development 
3 called Cedar Mill townhouses in which there are 230 
4 townhouse units. Farther down we've got the Middle 
5 Oak townhouses which were developed in 1981 or 
6 approved in 1981 for 177 townhouses. A little 
7 farther out we've got the C~darwood development, 
8 which was a fairly large planned unit development, 
9 but it included ten acres of R-MF apartment zoning 
10 which allowed for an estimated 160 apartments in 
11 addition to 219 mofe or less single-family lots. ~ 
12 Q • Any commercial in that Cedarwood 
13 project? 
14 A. The frontage has both a parcel of B-1 
15 and B-2, which was part of the --
16 Q. Are they commercial? 
17 A. Both commercial, which was part of that 
18 zoning application and part of the approved zoning. 
19 Q • And when was that approved? Excuse me. 
20 I don't think you stated that for the record. 
A . The year was 1988. I don't have a 21 
22 
23 
record of the month. I may have that in my notes. 
Q • All right. Can you estimate the amount 
24 of commercial that they got in that zoning on the 
25 front? 
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1 A. I may have that farther on in my notes, 
2 although somewhere more than ten acres here and 
3 somewhere in the range of 20 acres here maybe, 
4 something slightly less. 
5 Q • Al l right. 
6 A. The next project across the street more 
7 or less from Cedarwood and a little farther out is 
8 the Las Gaviotas development, which has part of the 
9 plan 275 townhouses, 175 life care units, 288 village 
10 dwelling units and 593 single-family homes. This 
11 development occurred through the · period following- the 
12 adoption of the 1979 comprehensive plan for the area 
J • and in each case the pattern fits what was stipulated 13 
14 in the plan, medium density development with 
15 concentrations of apartments and townhouse 
16 complexes. The only exception to this pattern is the 
17 Seabrooke site which has been downzoned, and that's 
18 shown in the purple color. 
19 Q. Is there any statement in the '79 land 
20 use plan text a b out encouraging a mixture of housing 
21 types? 
22 A . Well, I think it's more than 
23 encouraging. It says that this corridor is planned 
J 24 to have a mixture of high and medium density 
25 subdivisions including apartment and townhouse 
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Exhibit 8 amplifies on the previous 
4 exhibit, which focused on the overall land use 
5 pattern. It shows the details of each of the 
173 
6 rezonings. And while these are not in chronological 
7 order, I will for convenience just start at one on 
8 this side of the graph and go to the ri.ght. We have 
9 the Cedarwood apartments which were approved in 1·987 
10 
11 
for 160 apartments on 10.3 acres. This was zoned to 
R-MF-1 from M-1. M-1 is a light industrial 
12 classification in the Chesapeake ordinance. 
13 








Does light industrial allow any housing 
It's my understanding that it does not. 
Okay. 
Below it is the Las Ga viot as development 
18 which was approved in 1984 for 275 townhouse units, 
19 288 group village units and 175 lif e care units, 593 
2 0 single-family lots, that was re zo ned to offi ce , 
21 0 & I, 73 acres to B-2, 12 acres to R-10, 348 acres 







What is R-TH ? 
That's t o wnhouses. 
Okay. 
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1 1 A . And that was zoned from R-15, R-12 and 
2 R-MP-1. The Middle Oaks townhouses was approved in 
3 1981 for 177 townhouse units on 15.6 acres. And that 
4 was rezoned to R-TH-1 from R-15. In other words, 
5 from R-15 single-family to R-TH-1. Across the street 
6 and down the st r eet, Cedar Mill townhouses was 
7 approved in 1983 and another portion in 1984, two 
8 separate applications, for 230 townhouses on 33.3 
9 acres. And tha t was rezoned from R-lOS to R-TH-1. 
10 Let me correct a note over here where I 
11 referred to this as R-TH· •. That I believe is R-TH-1, 
12 related to Las Gaviotas. 
J 13 And then we have the Cedar Lakes 
14 townhouse and condominiums approved in 1984 for 273 
15 townhouses, 31.8 acres, and that was rezoned to 
16 R-TH-1 from R-MF-1. That was in addition to that 
17 there are the 160 condominiums that are built on the 
18 portion of the property that was not rezoned and it's 
19 still R-MF-1. 
20 At this point I would start looking at 
21 some of the impacts that these policy actions that 
22 have occurred have had on the community. The first 
23 of these impacts is to show how in each of the 
l 24 cases -- I've l ost my pencil I had as a pointer. In 
25 each of these c ases I have defined areas of apartment 
- ...JL. 
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1 or townhouse zoning where there is some abutting use 
2 that is. a single-family lot. And these are shown in 
3 yellow. 
4 We have, first of all, I have included 
5 the Marsh Harbour Pointe project here as if it were 
6 built in order to show this contrast. In that case 
7 there are seven single-family lots abutting the, what 
8 would be the Marsh Harbour Pointe project, and 
9 separating those lots is a canal which provides a 
10 physical separation between the two sites. 
1.f Next we haye the Cedarwood property, 
12 which has seven single-family lot~ abutting it 
13 directly and three or four additional ones which are 
14 directly across the stre~t with no separation, 
15 physi ca l separation, between the apartment uses and 
16 the single-family lots. I did not do this listing 
17 for Las Gaviotas because there were no lots shown on 
18 my base map that abut directly. The lots have a 
19 street separating them from the townhouse lot, 
2 0 townhouse propertie s. 
21 Q • But there are single-family homes 
22 separated from the townhouses only by a street; 
23 A• There are townhouses separated only by a 
24 street. 
25 Q • They are across the street, you look at 
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1 them across the street? 
2 A. Correct. Middle Oaks townhouses has 
3 eleven lots directly abutting a townhouse 
4 development, eleven single-family lots which have no 
5 physical barrier other than possible private fences 
6 that people have put up. We get to the Cedar Lakes 
7 development. We've got 32 lots that abut the 
8 apartment zoning and townhouse zoning. The point 
9 here is to make that, the Marsh Harbour Pointe 
10 project in terms of interfacing with the 
11 single-family community appears to come out 
12 considerably be t ter than most of the other projects 
J 13 that have been r outinely approved for the area. 
14 Next I'm going to refer to a chart 
15 that's in the lower left-hand corner of this map. 
16 And what this chart does is graphically show the 
17 number of dwelling units that are in each of the 
18 projects starting Middle Oaks, Cedar Mill, Cedar 
19 Lakes townhouses, Las Gaviotas and Cedarwood 
20 apartments. I have omitted the life care units and 
21 the apartment units, some several hundred of those 
22 from this analysis and gone purely with the 
23 townhouses as it relates to Las Gaviotas and with 
J 24 Cedar Lakes. With respect to Cedar Lakes, I've 
25 omitted the condominiums and stayed directly with the 
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1 townhouses. 
2 What we're showing here is the number, 
3 relative number of apartments or townhouses built in 
4 each of these projects and the small numbers at the 
5 bottom of the table indicate the density and the 
6 acreage involved in each case. The difference I 
7 point out between the yellow and the darker red is 
8 that the first darker red parcel relates only to the 
9 Marsh Harbour Pointe project as it was proposed and 
10 submitted to be approved to the City. 
11 And the second one combines the entire 
12 development of the Seabrooke Landing plus Marsh 
13 Harbour Pointe as if it were one single project 
14 planned as a unit to show you what the overall 
15 density would be. This is a significant item because 
16 if you look at the density of this development as a 
17 whole, we had 33.3 acres with 179 units. That would 
18 be 136 condominium units and 43 single-family units, 
19 providing a density of 5.3 dwelling units per acre 
20 for this development. 
21 Okay, by comparison the Middle Oaks 
22 townhouses have a density of 11.3 units per acre. 
23 The Cedar Mill townhouses have a density of 6.9 units 
24 per acre. The Cedar, Cedar Mill is here. The Cedar 
25 Lakes project has a density of 8.5 units per acre. 
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TAYLOE ASSOCIATES, INC. 
A. J. Stodghill - Direct 
178 
J 
1 Las Gaviotas has a density of 8.8 units per acre in 
2 the townhouse sections only and the Cedarwood 
3 apartments, the most recent rezoning, has a density 
4 of 15.5 units per acre using an estimated 160 units 
5 for that project. 
6 If you took the Marsh Harbour Pointe 
7 project as it was submitted, it would have had a 
8 density of 13.7 units per acre. The point being here 
9 that Marsh Harbour Pointe as a project comes o ut 
10 looking better than Cedarwood as a density item and 
11 also in terms of interfacing· with the community. · And 
12 if you take the entire development as i t was 
J 1 3 originally propo sed and progressively planned and 
14 developed over the years, it comes out the lowest of 
15 all the densiti e s of this development in the area. 
16 Ne x t we want to look at the impact that 
17 the project, Ma r sh Harbour Pointe, would have h ad on 
18 the public safe t y and health and welfare factors. 
19 We've identifie d two areas of interest here. One is 
20 schools and o n e is roads . The first exhibit, which 
21 is 8-A, refers to schools, and that is continued on 
22 the next exhibit. For information and source of this 
23 planning criteria I co nsulted and had an interview 
J 24 with Dr. Wrigh t of the school administration and also 
25 studied their sc ho ol plan, which I believe we have 
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1 here, and that can be part of the exhibit. Their 
2 system for this parti c ular community, the Great 
3 Bridge planning area, figures a certain number of 
4 persons for each type of dwelling unit, and for 
5 single-family homes they figure 3.4 persons, for 
6 rental apartments 2.4 and for t ow nhouses or 
7 condominiums two. 
8 They also estimate the number of school 
9 students generated out of that particular type of 
10 project. And they use a factor of 30 percent for 
11 single-family homes, meafting 30 percent of this 3~4 
12 persons turns into school age and potential school 
13 children. The rental property by the same token uses 
14 19 and townhouses or condominiums, they had a 
15 flexible formula there that changed in some areas 
16 from as low as six or seven to as high as eleven, and 
17 I used the higher figure there. 
18 When you apply these numbers to Marsh 
19 Harbour Pointe as a project you get, we'll take it 
20 both as an R-15 single-family and here we've assumed 
21 20 lots for purposes of analysis. There may be give 
22 or take one or more, depending on a part icular site 
23 layout, but 20 lots at 3.4 percent times 30 percent 
24 produces 20 students. And as the project was 
25 planned, we had 136 condos times two persons each 
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1 times 11 percent produces 30 students, with the 
2 difference between the two projects is ten students, 
3 which averages l ess than one student per school 
4 grade. 
5 So we can conclude from this that this 
6 project has nex t to no impact on the capacity of the 
7 school system to provide services to it. And by 
8 comparison the Cedarwood project produces the 
9 following enrollment: It was zoned industrial before 
10 . which didn't permit single-family or apartments, so 
11 all of this would be additional school demand. One 
12 hundred sixty apartments times 2.A times 19 percent 
13 is 72 students. Two hundred nineteen single-family 
14 homes times 3.4 per home times point or 30 percent is 
15 223 students. 
16 So we have this Cedarwood project, ten 
17 acres generati n g 295 new students. The school system 
18 considers about 900 the maximum size o f an elementary 
19 school so we're talking here almost the enrollment of 
20 an elementary school. 
21 Q • Ten acres on Cedarwood only applies to 
22 the apartment c ategory; is that correct? 
23 A. Th at's correct. The ten acres are 72, 
24 and this is the entire development which has the 
25 single-family involved. 
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Q. Okay. 1 
2 A. 
Right. 
Okay. Now we apply the same criteria to 
3 the entire corridor using a count of dwelling units 
4 that I made from the maps. This was done by counting 
5 the lots in the single-family subdivision and by 
6 counting either the actual numbers of units that were 
7 approved for each project o.r in the case of projects 
8 like Cedarwood the number that was estimated, and we 
9 used 160 for that. 
10 We estimated· that there's about 3300 
11 dwelling units altogether in the area. And we broke 
12 those down as 1600 single-family units, which would 
13 produce 1632 students, 1485 ownership townhouses or 
14 condominium units, which would produce another 326 
15 units and 213 apartments would produce 98, for a 
16 total of 2,056 students the school administration 
17 indicates for this plan. And that would revert to 80 
18 percent elementary students, which gives us 1644 and 
19 20 percent high school students, 412. 1644 is 
20 equivalent to virtually two elementary schools or 
21 better than 800 enrollment each. Four hundred twelve 
22 high school students is about one-fifth of a new high 
23 school. 
24 Again, the ten students, that would be 
25 the difference between single-family development and 
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an apartment de v elopment of Marsh Harbour Pointe is 
working against these numbers here, which is a very 
negligent, negl i gible, excuse me, amount. 
Q. Be f ore you get off of that, is it a fair 
statement that there are just as many townhouse or 
multifamily uni t s in this neighborhood as there are 
single-family? 
A. We counted about 52 percent townhouses 
versus 48 perce n t single-family. 
Q. All right. 
A . So the majority of the development in 
that area is either townhouses or apartments . 
Q. Okay. 
A. The next exhibt represents enlarged 
Xerox copies from the school plan and from the 
capital improvement program put out by the Chesapeake 
public schools. And in this plan, the school system 
is making plans to serve a larger planning area which 
they call the Great Bridge planning area. And within 
this long-rang e plan here are some of the projects 
that are envisioned. Based on a conse r vative 
estimate of ad d itional students two alternatives 
exist for hous i ng for elementary students. One is to 
add portable c l assroomss, two, adjust school 
boundaries and , three, add to Great Bridge Elementary 
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1 School for 200 units, 250 students, excuse me. 
2 So the first major priority is a 
3 250-student addition to Great Bridge Elementary 
4 School. They also modify school attendance areas by 
5 using portable classrooms, can adjust school 
6 attendance, school capacities. In the next planning 
7 period which goes from 1990 to 2000 they recommended 
8 building an additional elementary school within this 
9 area. 
10 Now, the inset chart here which is on 
11 page 43 of this document, which is the capital 
12 improvements plan for 1987 and '92, and in the lower 
13 chart, '92 through '97, you see the first priority 
14 here is to add the Great Bridge Elementary and down 
15 here in the second period to add an elementary 











By the same reasoning they are dealing 
with junior high scho o ls and they say for this first 
planning period which runs t hr o ugh 1990 t o add 
portable classroo ms , e xamine grade le v el assignments 
with~n the Great Bridge schools or examine current 
junior high school z one boundaries to det e rmine the 
feasibility of more fully utili z ing spa ce at 
Crestwood Junior High S?fiool. So their 
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1 recommendation there is to use all three of those 
2 alternatives. 
3 The recommendation for the period from 
4 1990 to 2000 is to construct a new junior high 
5 schoo l . In the area of high schools we've got in the 
6 planning period from 1900, correction, that's from 
7 1985 to 1990, build an addition to Great Bridge High 
8 School for 350 students. Then for the 1990 to 2000 
9 planning period build an additional senior high 
10 school and adjust school boundaries and/or grade 
11 level assignments within . the Great Bridge / Washington 
12 growth areas. It's clear that the school system is 
J 13 not only able to ha n dle the growth that's occurring 
14 in this corridor but they're making vigorous plans to 
15 provide for it on the assumption that it is a matter 
16 that will continue. 
17 In the next exhibit, which is 8-C, we 
18 will take a quick look at existing traffic patterns 
19 within the Cedar Road / Bells Mill Road area. These 
20 broad lines here represent graphically the amount of 
21 traffic on the relative roads. It tapers, for 
22 example, on Ce d ar Road from the Civic Center area 
23 from 11,824 vehicles per 24-hour day down to 7,918 
J 24 vehicles at the other edge of the map around 
2 5 the - - t h·i s count was said to be taken between Bel 1 s 
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1 Mill Road and Tidewater Community College, so it's 
2 somewhere within that area. The count on Bells Mill 
3 Road, which serves the Seabrooke development, was 
4 1,001 vehicles in 24 hours. 
5 And at Cedar Road within the proximity 
6 of Bells Mill Road the figure was 10,715. I point 
7 out that these have different dates on them. They 
8 represent the dates presumably that the c ·ity had its 
9 people make these counts. They are published in a 
10 I thought I had it in my notes but I don't see it. 
11 They are published in a repor~ that is available 
12 through the City Public Works tra~fic department. 
13 In some of the later analyses I will 
14 take these volumes such as the o ne on Bells Mill Road 
15 which was done in the seventh month of 1985, and I've 
16 allowed an updating of that to show growth to the 
17 present day. The little chart in the lower right is 
18 a standard traffic flow diagram for an intersection. 
19 And I'm going to have to ask you to think backwards 
20 on this, because in this case the traffic approaching 
21 Cedar Road from the west is on this side of the chart 
22 and the -- from the east. 
23 Anyway,· from the Tidewater Community 
24 College is over here and the Civic Center is over 
25 here, just the reverse of the map. This map was --
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this chart was done b y a traffic count wh i ch I did. 
The date was Jul y the 5th, 1988. And I d i d th is 
3 using a standard intersection count pr o cedure where 
4 you count traffic for a period of time and then 
5 expand it to represent a full hour's c o unt. And we 
6 used a 30-minut e count here at this intersection, 
7 which all of th e se lines show exactly the cars, where 
8 they went throu g h the intersection. The significant 
9 thing is that f r om the west the overall traffic in 
10 both directions was 1 2 54 vehicles per hour and on the 
11 other side it wa s 1378, so we can say somewhere 
12 around 13, 1250 to 1400 vehicles per hour go t h ro u gh 
J 13 that intersecti o n. 
14 No w, just to assure my self that th i s 
15 one, thirty-minute count was not a de v iation, I went 
16 back on another date and counted, did the same c ount 
17 again and this time I c ounted traffic for a full 
18 hour. And my full hour's c ount on tha t se c ond c ount 
19 was 1335 compared to 1 3 78 o n the other techn i que . 
2 0 And on this si d e my full hou r 's side wa s 1263 
21 compared t o 1 25 4. So I was sat i sf i ed one of these 
22 c ounts was don e on Tuesday and o ne on Wednesda y . I'm 
23 satisfied that that is a fair representation of the 
1 24 amount of traf f ic on Ce dar Road t o day. This last 
2 5 count was made Januar y . the 18th, I believe was the 
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1 date, 1989. 
2 The traffic along Bells Mill Road was 
3 shown here to be -- if you'll think of this large 
4 number here as 10,000 and here we've got 1,000, 
5 that's about ten percent, that is also the results 
6 shown here that somewhere around eight to ten percent 
7 of the traffic is using that road that uses Cedar 
8 Road, also uses Bells Mill Road. That figure is 
9 shown on the City's records as well as the studies 
10 that I did. 
11 THE COYRT: Let'a s~e, m•ybe we better 
12 
13 
ta)tc abo\lt. *eA- miR:ut& bre•k her& •u:ui let euerybod¥ 
take a atratgh, 7/E- )/(-
14 (B:r:ief f'ceees). 
15 THE WITNESS: Before the break we were 
16 reviewing the changes in the corridor and the impacts 
17 particularly that would be caused, would have been 
18 caused by the Marsh Harbour Pointe project within the 
19 development. And we were also addressing the 
20 questions of the massive plans that the City is 
21 producing that is designed to meet the need of this 
22 heavily developed corridor. We're dealing still with 
23 the issue of traffic. 
24 Now, several things on this chart which 
25 is labeled Exhibit 8-D. First is a traffic analysis 
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1 on Bells Mill Road. And this analysis i s an effort 
2 to show the comparative capacity of the road as over 
3 against the traffic that's on it today plus that that 
4 would be added by the Marsh Harbour Poi n te 
5 development. And in a scale situation we have a 
6 rating capacity of that street and that comes from 
7 the City source of 6,000 vehicles per 24 hours. 
8 The existing count that we showed on the 
9 previous exhibi t was 1,001 vehicles and that was ·a 
10 1985 tr~ffic count in the summer. I have added about 
11 250 vehicles to that to bring it up to 1250 to adjust 
12 it for any growth that might have occurred between 
J 13 then and now, although it's my opinion that there 
14 probably hasn't been that much growth simply because 
15 there has not been a great deal of development along 
16 Bells Mill Roa d in that period of time . But to be 
17 safe and fair, I put an extra allowance for growth to 
18 get us up to date. Then we added a traffic 
19 computation from Marsh Harbour Pointe and we based 
20 that on a sing l e-family dwelling unit generating 
21 about nine veh i cles per day. And nine times the 
22 number of 136 a partments produces 1,088. And I 
23 believe that's a correct computation. 
l 24 Th e combined results of that is that you 
25 would get with Marsh Harbour Pointe in place only 
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1 about 2300 vehicles per day on a street that is 
2 designed or is enabled to carry more than 6,000, and 
3 the unused capacity of that street is still about 
4 3600 vehicles per day, so no damage is done to Bells 
5 Mill Road by the presence of Marsh Harbour Pointe. 
6 And if I could refer to the site plan -- is this 
7 labeled as another exhibit? 
8 MR. DICK BROWNER: It hasn't been yet . 
9 THE WITNESS: We can just hold it. 
10 The project was laid out so that the 
11 major entrance to the ro~d and the only entrance ·to 
12 the project would be on Bells Mill Road. There's no 
13 access to the Heritage Drive community , and so all of 
14 the -- my point is here that all of the traffic 
15 generated by this project if it were in place would 
16 be included within this area shaded in blue and the 
17 impact would not be sufficient to do any damage to 
18 the capacity of that road. 
19 On the charts on the right I've gone 
20 through a computation that seeks to present the 
21 hypothetical results of before and after two 
22 developments and over here on the left I've taken the 
23 Cedarwood prbperty and over here I've taken the 
24 Seabrooke property, Marsh Harbour Pointe . 
25 The before situation, which is the top 
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1 part of the chart, shows that before there was an 
2 industrial use, M-1, which conta i ned 113 acres, no 
3 dwelling units, traffic generation rate per 24 hours, 
4 and this comes f rom a booklet published by the 
5 University of Ma ryland that was used by the Virginia 
6 Department of Tr ansportation in training courses for 
7 traffic analysis several years ago, that shows 31 
8 vehicles per 24 hours per acre of industrial 
9 development, with the result that there would be a 
10 . generation of some 3500 vehicles a day if that 
11 Cedarwood property had .been left M-1 and development 
12 for light industry. 
J 13 The after on Cedarwood shows that as it 
14 was zoned it had single-family residential, 77 acres, 
15 219 dwelling units at nine vehicles a day for 
16 dwelling units or a total of 1971 vehicles. 
17 Apartments would include 160, ten acres, at 8 
18 vehicles per day per apartment for 1280 vehicles. 
19 Neighborhood c o mmercial, eight and a half acres of 
20 B-1, which has a traffic generation ra t e of about 
21 1500 vehicles per acre per day. We've used the 
22 number 1416 he r e would produce · 12,036 vehiclea per 
23 day by this pr o jection, and the general commercial 
J 24 area, which is B-2, 17.8 acres, has a traffic 
25 generation rat e of 871 vehicles per acre, for a total 
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1 of 15,000 vehicles, 15,503 vehicles per day. The 
2 total traffic generated by the Cedarwood 
3 redevelopment after that rezoning would come after 
4 full development to some 30,790 vehicles per day, 
5 which is 27,000 plus some vehicles more than would be 
6 generated if it had been developed for industrial use 
7 under the former zoning. 
8 By comparison, the traffic generation of 
9 the Marsh Harbour Pointe property , Seabrooke property 
10 as developed for R-MF-1 under the site plan it would 
. . 
11 just seem would be · 1,088 vehicles per day. Now that 
12 it's been r ezo ned that traffic would be some 180 
13 vehicles. So we have had the effect o n Marsh Harbour 
14 Pointe of saving the City 908 vehicles per day in its 
15 traffic that it has to handle on its streets, and 
16 we've added 27,287 vehicles per day by this 
17 development. 
18 Just for reference purposes, we're 
19 talking about the Seabrooke site which is here and 
20 the Cedarwood site which is h ere . 
21 THE COURT: Now, are you telling me that 
22 that's reducing the amount o f traffic, putting this 
23 new subdivision in there? 
24 THE WITNESS: Cedarwood? 
25 THE COURT: Yes. 
8~ 
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THE WITNESS: No, sir. I'm saying that 
it would be, Your Honor, it would be increasing t he 
3 traffic by some 27,000 vehic les per day if all of the 
4 single-family and all of the apartments and all of 
5 the commercial property were developed as shown on 
6 the Cedarwood p l an. 
7 THE COURT: I was ref erring to this last 
8 presenta tio n you made there. 
9 THE WITNESS: In the Seabrooke, on the 
10 Seabrooke prope r ty? 
11 THE COURT : Yes. 
12 THE WITNESS: The condominiums would 
J 13 produce 1,088 vehicles per day. If it were 
14 single-family it would be about 20 percent of that or 
15 1 8 0 • So the answer to the question I think is that 
16 the Cedar Brooke, the Seabrooke development as 
17 single-family does reduce the traffic by 908 
18 vehicles. Okay? 
19 The bottom part of this chart shows some 
20 plans that are in progress by d i fferent agencies 
21 within the are a t hat is responsible for planning, 
22 street improvements, road improvements. The first 
23 one is a plan f rom the Southeastern Virginia 
J 24 Transportation Improvement Program put out by the 
25 planning distr i ct in connection with the Virginia 
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1 Department of Transportation. This plan, which is a 
2 transportation improvement program, designates Cedar 
3 Road to be from Battlefield Boulevard to Dominion 
4 Boulevard to widen to four lanes, and that is set up 
5 to be under the design phase in 1990 and 1991. They 
6 show $113,000 to be appropriated for design fees at 
7 that time. 
8 The next page is from page 61 of the 
9 City manager's capital improvements program, which 
10 shows a project for Cedar Road from Battlefield 
11 ~oulevard to Dominion Boulevard. They' re showing- an 
12 item of $420,400 for the initial part of the cost to 
13 build, to desig n and upgrade this road. So Cedar 
14 Road in itself, while it's a two-lane road today and 
15 in some places three, there's some turn-out lanes for 
16 some of the new developments. It's slated in the 
17 planning that's going to be to become a four-lane 
18 divided road, which would then present no problem for 
19 handling the traffic within the area. 
20 That concludes my exhibits a nd I will, 
21 I'd like to make a brief summary of my observations . 
22 I think the first question --
23 BY MR. WRIGHT: 
24 Q. Let me c larify something before you 
25 summarize. 
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1 A. Surely. 
2 Q . Referring to our property right here, 
3 less than ten acres. 
4 A . Yes. 
5 
6 under its 
7 multifamily, it would have had on 
B the traffic-bearing Mill Road? 
9 MR. W. I'm going to object. 
10 Mr. Wright is summarize this witness's 
11 ·clearly leading. 
J 
12 WRIGHT: I withdraw the question. 
* * 13 
14 Q • If our property zoned multifamily before 
15 it was downzoned had been developed under the 
16 ordinance, what would its traffic impact have been on 
17 the Be ll s Mill Road? 
18 A. It would have added about a thousand 
19 units per day. 
20 Q . Al l right. 
21 A. Thousand vehicles. 
22 Q. An d what is the carrying capac i ty o f the 
23 road? 
1 24 A• Ab out 6,000 as rated by the City. 
25 Q • All right. And the traffic count on it 
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1 now? 
A. Is a little over a thousand. 2 
3 Q • All right. So after this project there 









(Witness nodded head). 
And the capacity is six? 
That's right. 
Now, this property, the Cedarwood 
9 Associates property, not our property, prior to its 
10 rezoning which occurred somewhere close to the time 
11 ours was downzoned, wha.t was the traffic that it 
12 would have generated on Cedar Road? 
13 A• 















My notes are o n one of those charts, but 
Give us an approximation. 
I believe it was around 30,000 vehicles. 
Before. 
Before. 
Before I'm asking you. 
2500 to 3,000 range. 
After the City upzoned this piece 
22 somewhat simultaneously with downzoning ours, how 
23 much was the traffic that it generates under the 
24 rezoning, how much more is that on the road? 
25 A. Under full development about 30,000 
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1 1 vehicles a day. 
J 
2 Q. So this goes up from three to thirty? 
3 A. Ye s . 
4 Q. All right. 
5 A . I'd like to make several observations. 
6 The first question one would ask, was there a change 
7 in this area, and the answer is yes, there has been a 
8 change since 1969 , but it's been planned by the City 
9 and it's been implemented by the City in a number of 
10 policy actions through rezonings. 
11 In my opinion there are two ways that 
12 the City can s e t poli c y, and one is by adopting a 
J 13 plan that proclaims its policy. It did that in 
14 1979 . And the second way it makes policy is through 
15 an accumulatio n of decisions on individual actions, 
16 which when agg r egated amount to a policy for the 
17 area. And in t hat sense with the rez o nings that have 
18 taken place wi t hin this corridor over the period of 
19 time since 196 9 and more particularly since the 1979 
20 plan have amounted to a policy of the area which 
21 implements the policy of the 1979 plan, which was to 
22 develop the corridor of mixed dwelling uses with 
23 apartments and single-family uses. 
J 24 Now, does the Seabrooke property fit 
25 within that pattern? And the answer is yes to that. 
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1 It not only fits within it. The several properties 
2 are uniformly spaced without the throughout the 
3 corridor and the Seabrooke property fits very well in 
4 that none of the properties are abutting each other. 
5 There's a good physical separation of distance 
6 between all of the major high density projects. So 
7 it's within the corridor and this was probably the 
8 reason the corridor development started, because in 
9 1969 the , it was one of the original two parcels that 
.10 was zoned for larger higher density development. 
11 The Marsh Harbour Pointe project would 
12 have another similarity in that it is a mixed use 
13 development taken as a whole which is patterned 
14 within the area. Originally the 33 acres had an 
15 approved density of about 16 or 17 units per acre 
16 under R-MF-1. Through a succession of development 
17 and with part single-family and if the Marsh Harbour 
18 point project had been allowed to continue, it would 
19 produce a density of just barely over f iye units per 
20 acre, which is within what -- which is within ten 
21 units of what the City called medium density in 
22 1979. 
23 So the area did change, it was planned 
24 by the City to change and it changed according to 
25 that plan. Marsh Harbour Pointe fits within that 
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1 plan. And the final observation is that wo uld Marsh 
2 Harbour Pointe i n itself have any impact on the 
3 ability of the City and its other service agencies to 
4 provide service for the area. And we don't see any. 
5 We see the impa c t of that project as being very, very 
6 negligible when compared to all of the other actions 
7 that have been take n within the development to 
8 approve specific higher density projects. 
9 Q . All right. 
10 A. That would conclude my testimony. 
11 Q . Just a couple of questions. Start in g in 
12 1969, Mr. Stodghill, in your entire n eig hborhood 
13 which you've defined here as th e Cedar Road corridor, 
14 within a half a mile from the center line both north 
15 and south, since 1969 there's only, th e re were o nly 
16 two properties originally that were zoned 
17 multifamil y ; is that correct ? 
18 A. That's cor re ct . 
19 Q . One of them is ours . 
20 A. Correct. 
21 Q. An d the ot her one was this one ? 
22 A. Ce dar Lakes. 
23 Q • Al l right. T h ey were the only two 
24 multif a mi ly zones in 1969. 
25 A. Yes. 
.BS 
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1 Q • Every other townhouse and apartment 
2 project in this corridor has been the resul t of 
3 rezoning; is that correct? 
4 A. With the exception of the Cedar Lake 
5 condominiums, yes. 
6 Q • I say other than the two that were there 
7 in '69. 
8 A• Yes. 
9 Q • One of which was ours, all of the rest 
10 of the apartments and townhouses, and you say that 
11 it's half and half now, half apartments and 
12 townhouses on the one hand, half single-family, all 
13 the multifamily and tow nhouse has been the result of 
14 rezoning act ions. 
15 A. That's right. 
16 Q . And basically a ll of those rezoning 
17 actions have taken place since 1977, have they not? 
18 A. Yes. 
19 Q • All right. When our property, when the 
20 Council initia ted th e downzoning of our property in 
21 December of '87, is t her e any evidence that the 
22 Council considered initiating a downzoning o n any 
23 other property in the area in this corridor? 
24 A . I didn't find any. 
25 Q • All right . For instance, did they 
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consider initiating a downzoning on Cedarwood? 
A. I didn't find any evidence. 
3 Q. All right. One parcel less than ten 
4 acres is all tha t they attempted to downzone; is that 
5 correct? 
6 A• Th a t's correct. 
7 Q • Plus the remainder of the part that had 
8 been a development of single-family. 
9 A• Yes. 
10 Q • All right. Can you think of any 
11 significant benefit affecting the public health, 
12 safety or welfare that was achieved for the citizens 
J 13 of the greater City of Chesapeake from downzoning 
14 less than ten a c res from R-MF-1 to RS15? 
15 A. I know of none. 
16 MR. WRIGHT: All right. Cross-examine. 
17 MR. W. F. DEVINE: Thank you, Mr. 
18 Wright . 
19 
20 CROSS-EXAMINATION 
21 BY MR. W. F. DEVINE: 
22 Q . Do you know . how much property overall is 
23 in this Cedarw o od that you spent so much time talking 
J 24 about? 
25 A. T h e Cedarwood development ? 
·so 
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1 Q . Yes. 
2 A• I may have to ref er to some of my 
3 notes. I don't have the answer to that before me. 
4 Q • And there's no doubt that the owner of 
5 this entire Cedarwood parcel came before the City and 
6 presented an overall zoning designation for this, a 
7 planned development for tha~ whole property; is that 
8 correct? 
9 A• I don't question that. 
10 Q . That happened ? 
11 A. Okay. · I'll accept that. 
12 Q • Is that correct? 
13 A. I'll accept that, yes . 
14 Q . Do you know of anything different? 
15 A. No, sir. 
16 Q . And th e same thing for Las Gaviotas? 
17 A • Yes, sir. 
18 Q . Planned unit development? 
19 A• Yes, sir. 
20 Q • Is that correct? 
2 1 A . Yes. 
22 Q . In planning terms? 
23 A. Yes, I would accept that 
24 characterization. 
25 Q . What are the reasons that planned unit 
·9~ 
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developments ha ve come into vogue, if you will? 
A. Is your question what are t he reasons? 
3 Q. Yes. 
4 A. To provide for the development of large 
5 scale propertie s and to allow flexibility in design, 
6 to provide for mixed uses of different residential 
7 types and somet imes commercial. 
8 Q . And that happened in this case, 
9 Cedarwood? 
10 A • Yes. 
11 Q . And it happened in this case, Las 
12 Gav iotas? 
J 13 A . Yes. 
14 Q • But instead, yo u don't know of any 
15 planned development for the Seabrooke neighborhood 
16 that mixed uses, do you, a ny planned development that 
17 came before the City at o ne time mixing uses in 
18 Seabrooke? 
19 MR. WRI GHT : Excuse me. Is counsel 
20 suggesting tha t Cedarwood is a PUD? 
21 MR. W. F. DEVINE: I'm suggesting, I'm 
22 asking, yes, s i r, about it. 
23 MR. WRIGHT: I mean, you know it is . 
1 24 MR. W. F. DEVINE: I'm asking questions 
25 about the mixed uses o f Cedarwood. 
'S2 
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1 MR. WRIGHT: I think you're misleading 
2 the Court. 
3 MR. W. F. DEVINE: I don't believe so. 
4 MR. WRIGHT: A series of individual 
5 zonings. 
6 THE WITNESS: Well, go ahead. 
7 BY MR. W. F. DEVINE : 
8 Q • Has there ever been a unified 
9 development plan presented to the C i ty mixing uses 
10 within Seabrooke? 
11 A• Well, the original plan allowed for all 
12 apartments and under that kind of reasoning you would 
13 go for rezoning would be to establish new apartment 
14 zoning. And since there was no need to do that it 
15 was quite proper for the owner to develop the land 
16 for the uses permitted in the R-MF district, which at 
17 that time included s i ngle-family lots. 
18 Q . Perhaps I haven't made myself clear, Mr. 
19 Stodghill. Has the owne r of this property which at 
20 one time was owned by one p e rson or one group, that 
21 is correct, th e 34 acres of Seabrooke? Is that your 
22 information ? 
23 A. Would you please recite the question? 
24 Q. The 34 acres of Seabrooke was at one 
25 time o wned by the same person? 
·93 
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A. Yes, that's my understanding. 
2 Q. And at any time did that group -- the 
3 Bickford group if you will, owned Seabrooke. Did the 
4 Bickford group ever put forth a development plan that 
5 showed mixed uses in the Seabrooke neighborhood? 
6 A. I don't know the answer to that. I have 
7 not come across such a plan in my studies. 
8 Q • No such plan has come to your attention? 
9 A. No. 
10 Q • And if I tell you that no such plan was 
11 put forth, you'd have no reason to dispute me on 
12 that? 
J 13 A. No. 
14 Q . Now, these other townhouse projects that 
15 you've talked about, the Cedar Mill, the Middle Oaks 
16 and the Cedar Lakes townhouses either front directly 
17 on Cedar Road or have direct access onto Cedar Road; 
18 is that correct? 
19 A. Well, Middle Oaks doesn't front on Cedar 
20 Road. 
21 Q. Middle Oaks has an outlet right onto 
22 Cedar Road; is that correct? 
23 A. No, it enters the secondary street 
l 24 there. 
25 Q • Waters Road onto Cedar Road? 
'9'4: 
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1 A. Right. 
2 Q. Do you know how long distance that is? 
3 A. I don't know the exact dimension. That 
4 map is a scale of one inch to 400 feet, so looking 
5 from here it would be about 500 feet maybe. 
6 Q . Okay . And it directly abuts Cedar Road, 
7 the development? 
8 A. Well, the property line touches, but I 
9 mean, there's no access there. 
10 Q • Okay. And the Cedar Mill directly abuts 
1·1 Cedar Road? 
12 A• It does. 
13 Q • And Cedar Lakes townhouses directly abuts 
14 0-I and B-1 zoning along Cedar Road; is that correct? 
15 A. Okay. 
16 Q • The frontage of Cedar Road; is that 
17 correct? 
18 A . That's correct. 
19 Q • Now, is there an accepted planning 
20 philosophy within the planning community that would 
21 use multifamily zoning as a buffer from either the 
22 main roads or commercial into multifamily into 
23 single-family, an established development such as 
24 that? 
25 A. Could I ask you to clarify what you're 
95 
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buffering it fr o m? 
Q. As a progressive development from 
3 multifamily into single-family. Or from commercial 
4 into multifamil y into single-family, is that an 
5 accepted planning direction, accepted planning 
6 philosophy? 
7 A• I do n't think so, not universally. I 
8 think originall y in the Euclid type situation which 
9 goes back to th e 1920's, there was a philosophy 
10 advanced where yo u would try tier zoning districts 
11 from one to the other, a more progressive use down t~ 
12 a less progressive use. That theory has come under a 
J 13 lot of problems and has largely been replaced b y the 
14 idea of plan review, site plan review, planned unit 
15 developments. 
16 The old idea of adding flexibility in 
17 the zoning thr o ugh reviewing the pr oce ss has come in 
18 large sense to carry more weight than any arbitrary 
19 definition of a progression from one use to the 
20 other. Using a n apartment project to say buffer, as 
21 a buffer betwe e n single-family and let's say an 
22 industrial sit e is sort of the planning equivalent of 
23 running the women and c h i ldren through the mine 
J 24 fields ahead of the troops. It says in effect that 
25 it's better to put more people near a use that's n o t 
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1 desirable than a few people. 
2 So these are some of the writings of 
3 different people over a period of time that I'm 
4 alluding to that are saying that we no longer have a 
5 clean process where you can say we start with 
6 industrial, we go to commercial, we go to apartments, 
7 then to townhouses, then to single-family. I don't 
8 think with the configuration that you have of parcels 
9 of land in an urban area that is really not, doesn't 
·10 carry a lot of weight I don't think in this case. 
11 Q. You disagree with that planning 
12 philosophy, I take it, from what you've just said. 
13 A. I do as it's applied to this particular 
14 development, yes. 
15 Q • But there is a branch of planning, of 
16 planners who agree with that planning philosophy. 
17 You're aware of that, are you not? 
18 A. Could I refer before I answer that to 
19 the 1969 zoning map? Which is I believe on my 
20 Exhibit 3. 
Q. I would ask that you -- I'm not asking 21 
22 specifically in Chesapeake. I'm asking whether there 
23 is a branch of planning philosophy that agrees with 
24 that, and I would ask that he answer the question, 
25 Your Honor. 
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1 A. I'm going to answer the question by 
2 saying that I don't believe the framers, this is not 
• 3 the original ordinance, I don't believe the framers 
4 of the 1969 ord i nance felt that way, because they 
5 developed single-family, all of this land was zoned 
6 single-family, single-family, apartments, in that 
7 progression. I just say there's other factors more 
8 important than whether one zone touches another zone 
9 of a lower class . 
10 Q! And where you have pointed out here, the 
11 R-10, is now townhouses into R-10, is that correct, 
12 off of Cedar Road? 
J 13 A. Townhouses into R-10, yes . 
14 Q. Yes. That would be the more dense up 
15 front into the less, least, into the less dense; is 
16 that correct? 
17 A. That's the way it is now. 
18 Q • Are you aware of any other or any 
19 multifamily pieces of property within this Cedar Road 
20 corridor that y ou've described that are as much as 
21 2,000 feet off of Cedar Road on the access road of 
22 the entrance, g enerally is that far off of Cedar Road? 
23 A. No, in that dimension I would say not. 
24 1 
.J 
Q • So this Seabrooke property you would 
25 agree with me is, the proposed entrance was 
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Yes, about 2,000 feet. 
At least that far back? 
Somewhere. 
So that would be the only one in here 






Getting back to my first question with 
9 you, sir, the documents that Mr. Wright has shown 
10 show that Cedarwood has approximately 114 acres. 





Yes, I accept that.· 
So about one-eleventh of it is 
14 multifamily, is that what you show? 
A. Something like that. 
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16 Q . You agree, I take it, that the 1979 land 
17 use plan, land use map, excuse me, for the Great 
18 Bridge district does not continue the 1972 land use 
19 map's depiction of the Seabrooke property as high 
20 density; instead it shows it as medium density 
21 property. 
22 A. That -- if you look at the map only, 
23 yes, that's correct, but you need to include the 
24 policy that's stated that's of equal weight to the 
25 map which . --
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Q. The map itself shows it medium density, 
is that correct , three to five units per acre? 
3 A. Th a t's correct. 
4 Q . An d what was the proposed development of 
5 the Marsh Harbour Pointe property? What was the 
6 proposed densit y of that 9.8-acre tract? 
7 A. Ab o ut 13 units per acre. 
8 Q • Thirteen units per acre as revised. 
9 Originally closer to 14 units per acre; is that 
10 correct? 
11 A . My computation as I recall i s around-
12 13.8, somewhere. 
J 13 Q . It was origi nally 144 units proposed for 
14 9.88 acres. 
15 A• Okay . 
16 Q • That 's over 14 units per acre? 
17 A • I ' m working with the concept of 136 
18 units. 
19 Q . I t 's near ly three times the maximum 
20 proposed densi ty shown o n the l a nd use map i n 1979, 
21 is it not ? 
22 A . But three units per acre less than 
23 authorized und e r R-MF-1. 
J 24 Q . Yo u don't dispute that it's appropriat e 
25 to take the la nd use plan into co nsideration in 
~uo 
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1 making zone decisions and site plan decisions, do 
2 you? 
3 A. Not if you take all of the land use 
4 plan, which consists of a map with a series of policy 
5 statements which are included. Those policy 
6 statements are very clear, mixed use with townhouses 
7 and apartment complexes. 
8 Q . Do you have any indication that the high 
9 density depiction on the 1972 map in this general 
10 area was changed accidentally on the 1979 map? 
11 A. I have no knowledge of that. 
12 Q . You would assume as a planner, I take 
13 it, that it was a deliberate decision to change it in 
14 that regard. 
15 A• As a planner I would say that in 1979 
16 when they adopted a new plan that that superseded the 
17 previous plans. 
18 Q. Is it an appropriate planning 
19 consideration, sir, to take into consideration the 
20 compatibility between adjacent uses? 
21 A . Sometimes. 
22 Q . That's an appropriate planning 
23 consideration. 
24 A• If you need to define compatibility. 
25 Q . By such factors as the building mass of 
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abutting uses, the differences in buil d ing mass 
between abutting uses. 
3 A. Well, I think in zoning you're dealing 
4 with the, primarily with the numbers of dwelling 
5 units per unit of land and their height and their 
6 open space and the open space around them. Those 
7 considerations would be taken into consideration. 
8 Q • Are you familiar with the site plan 
9 procedure in the City of Chesapeake, site plan review 
.10 procedure? 
11 A. No, sir, I'm not. 
12 Q • You're not. Okay. 
J 13 I t is the case, sir, that this Seabrooke 
14 remaining 9.8-acre parcel was n ot the only parcel 
15 rezoned in 1988, is it? 
16 A . I'm not sure how that question -- if you 
17 could ask me about another -- okay, you're referring 
18 to --
19 Q. Section two, part one, of Seabrooke. 
20 A• Okay, you're referring to the next. 
21 Q • That was zoned R-15S as well. 
22 A • I understand that was re zon ed. 
23 Q • An d that brings it into co nformity with 
24 the existing dev elopment there? 
25 A• For that part of the development , yes, 
·1lJ2 
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1 sir. 
2 Q. And that means that something on the 
3 order of 70 percent of that neighborhood by the time 
4 of that rezoning had been built, single-family homes 





It's my understanding. 
Sir, in making your vehicular 
8 computations on the two roads in question here, you 
9 spoke of a vehicle count, a vehicle savings of 
10 something in the order· of 900 vehicle trips per day 









in this section of Bells Mill Road; is 
That's correct. 
Not in the remainder of Bells Mill 
15 
16 
17 Road. You don't have traffic counts for the 
18 remainder of Bells Mill Road. 
19 A. I don't have traffic counts up there, 
20 no. 
21 Q • And in rezoning this property the 







I didn't measure it. 
Is it a two-lane road? 
I would a two-lane 
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Q • Ditches on either side? 
I think Possibly, yes. A• so. 
3 Q • In t he proposed entrance into this what 
4 was proposed to be a multifamily was on the beginning 
5 of a curve · here on Bells Mill Road; is that correct? 
6 A. Yes. 
7 Q • And so in rezoning the property the City 
8 saved it some 900 vehicle trips a day in this 
9 section, some 2,000 feet of Bells Mill Road? 
10 A• Yes. 
11 Q . All rig·ht. ·And then you talked about 
12 the proposed widening of Cedar Road sometime in the 
J 13 future to be designed starting in the 1991 fiscal 
14 year, I believe you said. Is that correct? 
15 A• That's correct. 
16 Q . That's not a widening of Bells Mill 
17 Road, is it? 
18 A. No , but in my dealingss with the people 
19 that plan roads , they almost always improve the 
20 capacity of the connecting streets to enter the 
21 roads, and so a n y improvement of Cedar Road would 
22 more than likely include some adjustment of the 
23 intersection ·at Bells Mill Road, which would make it 
1 24 wider and more improve the capability. 
25 Q . Do the capital improvement plans that 
1'04 
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1 you refer to refer to an improvement along Bells Mill 
2 Roaci? 
3 A. Only the four lanes of it. 
4 Q. Of Cedar Road? 
5 A. Of Cedar Road. 
6 Q. Not to Bells Mill Road? 
7 A. Not Bells Mill Road. 
8 Q. That's pure conjecture what you've just 
9 given us there about proposed widening, improvement 
10 of Bells Mill Road? 
11 A. Well, it's done everywhere the highway 
12 department and the street planners widen the road. I 
13 don't think it's much of a conjecture. 
14 
15 for some time. I see now it's 4:30. 
16 about the rest of you-all, but I only 
17 daylight, I can't see after dark, so it's spending 
18 the night down here or getting home And 
19 for those of you from Virginia and Norfolk, 
20 you've got more of a problem g home than I 
21 have. So I thi n k this is take a 
22 break for the night. 
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2 MR. WRIGHT: y r Honor, do you want Mr . 
3 Stodghill to res u me his sition in the witness 
4 chair? 
5 THE ca RT : Yes, let's pick up the 
6 cross-examinatio it was left off. 
7 
8 cross-examination. 
9 THE BAILIFF: Step up, sir. 
10 
11 ALBERT J. STODGHILL, the witness on the 
12 stand at the time of the recess, having been 
J 13 previously duly sworn, resumed the witness stand and 
14 was further examined and testified as follows: 
15 
16 CROss~EXAMINATION (CONTINUED> 
17 BY MR. W. F. DE VINE : 
18 Q. Mr . Stodgh i ll, as I recall yesterday 
19 afternoon, we we re speaking about some of the 
20 calculations th a t you had made. Do you have your 
21 traffic count b o ard anywhere here? 
22 MR . LYLE: 8-C, I think. 
23 A. Is that th e one you were referring to? 
J 24 Q • I believe so, where you made the 
25 calculations co ncerning Cedarwood. 
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1 A. Yes, sir. 
2 Q. Now, do you know what the zoning of the 
3 Cedarwood parcel was prior to the rezoning that 
4 you've spoken about today? 
5 A. It's my understanding it was M-1 
6 classification. 
7 Q. M-1. Okay. And do you have traffic 
8 figures for the M-1 zoning classification? 
9 A. They would be on that chart in the 
10 before column, which would be the first line of data 
11 on the ~hart. And it's the part on the le~t tha~ 
12 relates to Cedarwood. 
13 Q. Okay, I see those o n here now. I didn't 
14 know that you introduced those. 
15 Now, moving on, sir, to the Seabrooke 
16 site that you have spoken concerning back in here, 
17 that is presently zoned R-15S? 
18 A. Yes. 
19 Q. And you have -- yo u know that the issue 
20 has been raised concerning the directi o n t h at it b e 
21 rezoned in 1976-'77 by the previous o wner? Are you 
22 aware of that? 
23 A. Are you referring to the request by the 
J 24 City that it be rezoned ? 
25 Q. During the development of Seabro oke, 
1.U9 
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section two, phase one? 
A. Yes, I'm aware of that. 
3 Q. Okay. And what I'm asking you, sir, is 
4 had it been rezoned at that point, I want you to make 
5 that assumption . Can you assume that it had been 
6 rezoned back in '76-'77? 
7 A. Ma y I hear the question first? 
8 Q. We l l, assuming that, had Marsh Harbour 
9 come back to the City Council in 1987 and requested 
10 that it be zoned to R-MF-1, there's no doubt in Y?Ur 
lL mind that that would be a classic example of spot, 
12 zoning? 
J 13 
14 hypothetical. No facts in 
15 base the statement. 
16 MR. W. F. DEVINE: I think 
17 that we're all o wed ypothetical question 
18 based upon 
19 THE I overrule the objection. 
20 Go ahead. 
21 
22 * J THE WITNESS: '-:;: ~ I don't think you can deal 
23 with that as a hypothetical question, because the-
24 property was n o t , in fact, rezoned, and as long as it 
25 remained as R- MF-1 it was the official public policy 
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1 of the City for the development of the property. And 
2 I don't think I can answer that from a hypothetical 
3 standpoint. 
4 BY MR. W. F. DEVINE: 
5 Q. You're not willing to give an opinion on 
6 that, is that what you're saying? 
7 A. State your question again. 
8 Q. I'm saying, asking you to assume for the 
9 purposes of the next couple questions that this 
10 property that's in issue today had been rezoned to 
11 R-15S as directed by the City in 1976-' 77 and now-. t'he · 
12 Virginia Beach developer comes in and asks the City 
13 Council of Chesapeake to rezone it to R-MF-1 in 
14 1987-'88. I'm asking you to make that assumption, 
15 sir. And based upon that assumed state of facts 
16 there's no doubt that that requested rezoning would 
17 have been a spot zoning? 
18 A. I would have to also assume that that 
19 developer came in with the single-family development 
20 of Seabrooke Landing at the same time, all of it that 
21 was originally rezoned, and I would see that entire 
22 development as a plan of development for 33 acres, 
23 which included mixed use. I think you'll find that 
J 24 in that light the zoning that's on the property is 
25 consistent with the objective of mixed use 
1~1 
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development within the area and it's also consistent 
with all prior policy that had to have been adopted 
3 for the area by the City. 
4 Q . Al l right. Seabrooke Landing, section 
5 one, phases one and two was developed in the mid to 
6 late 1970's; is that correct? 
7 A. It ' s my understanding, yes, sir. 
a Q. Seabrooke Landing, section two, phase 
9 one, directly adjacent to the property in question 
10 today was developed in the late 1970's; is that your 
11 understanding? 
12 A. I' m not exactly sure of the date, but 
J 13 that sequence is my understanding . 
14 Q. The property in issue today has never 
15 been developed, that's clear? 
16 A. That's clear. 
17 Q. This wasn't a planned development that 
18 took place in Seabrooke Landing, the City was never 
19 faced with a unified development plan I think you 
20 admitted yesterday. Is that correct? 
21 A. Well, I said there was never a plan 
22 submitted all at one time, but neither has been there 
23 a plan submitted in my understanding for the 
24 Cedarwood apartments. It's just a rezoning and I 
25 think the two situations are very simi l ar. You can't 
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1 detach the Seabrooke site from the Cedarwood site and 
2 say that o ne is one set of rules and one is the 
3 other. 
4 Q. I'm aski n g yo u t o direct your attention 
5 t o the Seabrooke site for purposes of t hese 
6 questions. 
7 A. Well , I'm doing that, but I can't do it 
8 wit h out looking at it sitting within the overal l 
9 corridor. I think that's an important issue here. · 
10 Q. You acknowledge t hat this site, the 
11 S~a b rooke site, was never the subject of a 
12 deve l opment plan that incorporated the who l e 34 acres 
13 and was f~llowed through on; is that correct? 
14 A . Well 
15 Q. Is that c o rrect, sir? 
16 A . The pla n was to build it for apartments, 
17 which was a zoning which was permitted. 
18 Q. And Seab r ooke, sect i on one, was not 
19 built f o r apartments? 
20 A. No - -
21 Q. Have y o u ever seen a n apartment plan for 
22 the entir e 34 acres? 
23 A. No , s i r . 
J 
24 Q. You recognize that the plan that was p u t 
25 forward a t the time of the 1969 rezoning was a 
'il3 




A. J. Stodghill - Cross (Continued) 
1 townhouse plan; is that correct? 
A. That's my understanding, yes. 2 
3 Q. Have you reviewed the minu t es of the 
4 1969 City Council action? 
5 A. I did not look at the minutes. I saw 
6 the report where it had been approved. 
228 
7 Q. You never looked at the minutes; is that 











I'm saying that. 
So you don't know 
I was not a~ked t6 do that. 
So you don't know what the plan for 
was at the time of the 1969 rezoning? 
MR. WRIGHT: Is counsel trying to 
15 suggest to the Court that a condition of the rezoning 
16 in 1969 was that townhouses be built on the property, 
17 because he knows that there was no condition on that 
18 zoning. 
19 MR. W. F. DEVINE: Your Honor, I think 
20 I'm allowed to ask the question of the witness what 
21 was presented to City Council at the time of the 1969 
22 rezoning. 
· THE WITNESS: Well, again, I think 23 





























A. J. Stodghill - Cross (Continued) 
MR. W. F. DEVINE: Your Honor, I would 
ask this witness be directed --
THE COURT: Wait a minute. Give him a 
chance to answer the question in his own way, and 
then if you want to examine him further you can. 
MR. W. F. DEVINE: Thank you, Your 
Hon o r. 
THE WITNESS : The original zoning was 
for R-MF - 1, which permitted some 17 to 18 units per 
acre. It's my understanding that the General 
229 
Assembly did not pass the proffer law until 1978~ at 
lea s t subsequently to this situation, so in my 
opinio n there was no provision in the state 
autho r ization which meant that there could not be any 
provision in the City zoning ordinance for 
establ ishing conditions. In those days when you 
zoned property for R-MF-1 you zoned it for R-MF - 1 for 
everything that was permitted in that. 
BY MR. W. F. DEVINE: 
Q. And not having reviewed the 1969, the 
minutes surrounding the 1969 City Council action, I 
assume, sir, that you're not able to testify 
concerning the plan for the development t h at wa s 
submitted and represented t o the City Council at the 
time --
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MR. WRIGHT : Your Honor, I suggest that 
if counsel is claiming to this Court in good faith 
3 that the 1969 zoning was conditioned on building 
4 nothing but tow n houses that he produce t hat document 
5 and show it to the witness. 
6 MR . W. F. DEVINE : Your Ho n or, I'm 
7 trying to put b e fore the Co~rt and tryi n g to get from 
8 this witness wh a t the state of facts surrounding the 




THE COURT: G-0 ahead. 
THE WITNESS: Well, I've stated I . d id" 
not see the minutes. I saw the letter from the clerk 
13 that indicated, that said that the property had been 
14 rezoned R-MF-1. 
15 BY MR. W. F. DE VINE: 
16 Q. An d do you know of your own knowledge 
17 from your review of the records in this case and the 
18 history of this property what development plan the 
19 owner of the pr o perty, Mr. Bickford, submitted to the 
20 City Council at the time it was considering his 





A. I don't think he submitted in my 
understanding a request for rezoning. 
Q. In 1969? 
A. In '69, for the part that was developed. 
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1 Q. You don't understand that Mr. Bickford 
2 asked for this parcel to be rezoned to R-MF-1? 
3 A. The part that's labeled, I believe you 
4 referred to it as section 3, the last single-family 
5 finger that's in Seabrooke Landing. 
6 Q. Section two, phase one? 
7 A. Section two, phase one. 
8 Q. In 1969 are you aware of what the 
9 developer's plans presented to the City Council were 
10 for this 34-acre parcel at the time that he requested 
11 that it be rezoned? 
12 A. I did not see that plan. 
13 Q. So, no , you do not know ? 
14 A. I didn't see the plan. 
15 Q. You do not know; is that correct? 
16 A. It's not fair to say that I don't know 
17 because I've seen reports that it was requested for a 
18 townhouse development. I don't know the density , I 
19 don't know the number of units. 
20 Q. But for townhouses ; is that c orrect ? 
21 A . That is what I have been, has been 
22 observed to me. 
23 Q. To the best of your knowledge it was a 
J 
24 townhouse development plan? 
25 A. I have to go back and say after 14 years 
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1 of sitting as City planning director in Newport News 
2 and having reviewed some several hundred and perhaps 
3 as many as 400 zoning changes, I have always advised 
4 Planning Commissions and I've always advised councils 
5 when it came my time to do so that whenever a piece 
6 of property was zoned for a certain use, then every 
7 permitted use in that district was permitted in 
8 there. And that's what they were approving as the 
9 plan of development, not a specific document. And I 
10 think to me it's irrelevant whether a plan was used 
11 a~ that time because there was no provision in the 
12 ordinance to permit a condition to be added to that 
J 13 approval. And none was added from the notice that 
14 the clerk sent the owner. 
15 Q. Si r , I think you would acknowledge that 
16 it's appropriat e for planning people in considering 
17 planning issues to consider the transition available 
18 and proposed be t ween different uses. Is that 
19 correct? 
20 A. To some extent, site specific conditions 
21 enter into it. 
22 Q • Si t e specific transition conditions and 
23 transition propo sals are appropriate planning 
J 24 considerations; is that correct? 
25 A• My comment was that site specific 
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1 conditions are appropriate under the general p o licies 
2 of the zoning ordinance. 
3 Q. And under the broad heading of site 
4 s pecific consideration, site specific transit i on 
5 considerations ar e appro p riate planning 
6 considerations; is that correct? 
7 A. I have not used the word "transition" 
8 and I'm not sure what definition you put on it. 
9 Q. The transition --
10 A. We dealt with that question yesterday 
11 and I t~ought I dealt with that ·. 
12 Q. You're not prepared· to give an opinio n 
13 as to whether transition between uses is an 
14 appropriate consideration? 
15 A. Till I see a specific condition to 
16 comment on I would not. I don't think you can 
1 7 generalize on it. 
18 Q. Would you agree with me that it's 
19 appropriate under the laws of this State, the 
20 e n abling statute of this State, for planners in 
21 making planning decisions to attempt to promote 
22 harmonious development? 
23 A. ·I think that's reasonable. 
J 
24 Q. And, in fact, that ' s a specific item in 
25 the enabling statutes; is that correct? 
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1 A. That's my understanding. 
2 Q . You've read the enabling statute, 
3 haven't you, sir? 
4 A. Yes. 
5 Q. And that is in the enabling statute , 
6 isn't it? 
7 A. It's my understanding, yes. 
8 Q. You would agree with me, I take it, that 
9 the character and type of adjoining uses are 
10 significant fa~tors in the planning · and evaluation 
11.· and considerations of r~zoning issues; is that 
12 correct? 
J 13 A• I would agree with that and add tha t 
14 adjoining uses h ave to go, have to extend to the 
15 neighborhood within which the zoning issue is a 
16 part. The entire area. 
17 MR . W. F. DEVINE: I think that's all I 
18 have of this witness at this time. 
19 
20 REDIRECT EXAMINATION 
21 BY MR. WRIGHT: 
22 Q. Mr . Stodghill? 
23 A. Ye s , sir. 
l 24 Q. Fr o m the very genesis in this case in 
25 1969 has the R- MF-1 zoning district allowed a mixture 
i~O 
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1 of uses within that same district on the same piece 
2 of property? 
A. My understanding is yes. 3 
4 Q. It's allowed single-family, multifamily 
5 and townhouse all on the same piece of property as 
6 long as it's zoned R-MF-1, correct? 
7 
8 
MR. W. F. DEVINE: I'd object, Your 
Honor, at this point. It simply does not, it does 
9 not permit all of those uses. 
10 MR. WRIGHT: Who said so? The ordinance 
11 is in evidence. 
12 THE COURT: He's asked the question and 
13 he's asked the opinion of the witness. 
14 MR. WRIGHT : I'm sure not going to ask 
15 your opinion. 











Is that correct? 
That is my opinion. 
All right. 
Now, there 
Are there zoning ordinances throughout 
22 the country and also in the State of Virginia that 
23 have different zoning districts allowing only one 
24 principal use, for instance, single-family only? 
25 A. Yes. 
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1 Q. Multifamily only? 
2 A. Ye s . 
3 
4 the City ' s poli c y to prevent 
5 multifamily within the R-MF-1 t, they could 
6 have simply said that 
7 MR . I'm going to object, 
8 Your Honor. 
9 TH E COURT: Overrule the objection. 
10 * * 11 Q. Th e y could have said · this district 
12 allows only mul t ifamily and no mixture of 
J 13 single-family or townhouses; is that correct? 
14 A . Th e y cou l d have said that. 
15 Q. Th e y never did that, did they ? 
16 A. No . 
17 Q . All right. The development that's 
18 o ccurred in the Cedar Road c orridor, you have 
19 characterized as abou t half o f t h e un i ts have b ee n 
20 single-famil y and the o ther half e ither a p a rtmen t s o r 
21 townhouses; is that correct? 
22 A. Th a t's corr e ct. 
23 Q. All right. Is that a surprising 
24 development t o y ou in v iew of the way the z onin g 
25 ordina nc e is written ? 
1~2 
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1 A. It's not surprising in the light of the 
2 policy that's stated in the 1979 comprehensive land 
3 use plan, because it specifically states -- I wish I 
4 had the text where I could read it. 






This is reading from page 39 of the 
8 document "Future Land Use Plan, Chesapeake," which 
9 was adopted on April 17th, 1979. "Residential growth 
10 in Great Bridge will consist primarily of medium 
11 density development. There are four areas in which 
12 new residential growth is expected to concentrate. 
13 The first is in a triangle bordered by Mt. Pleasant 
14 
15 
Road, Centerville Turnpike and Fentress Road. 
area is expected to develop as medium density. 
This 
At 
16 the present time new construction is occurring at the 
17 western and eastern end. 
18 
19 
"The second area is the Etheridge 
Road / Hillwell Road vicinity. At the present time the 
20 locality is growing at a rapid rate and this is 
21 expected to continue. 
22 
23 
"A third area of high growth potential 
is the Johnstown Road/Parker Road corridor. Medium 
24 and some high density residential development is 
25 planned for this facility. 
iZ3 
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1 "The final area of rapid growth 
2 potential is adjacent to Cedar Road from Albemarle 
3 Drive to Tidewater Community College. This corridor 
4 is planned to have a mixture of high and medium 
5 density subdivisions, including apartments and 






It uses the word "planned," not 
9 recommended, not in concept, but it says the area is 
10 planned for this use. And I would say that in light 
11 of that · statement what is · devei"oped in the corridor 
12 has simply followed the plan. 
13 Q . Al l right. Has most of the growth along 
14 that corridor been the result of rezonings by the 
15 City Council of Chesapeake? 
16 A. Al l except the area where Cedar Lake is 
17 located, which was zoned in 1969 at the same time the 
18 original Seabrooke parcel was zoned. All of the 
19 others have involved some rezoning, either up or 
20 down. 
Q • 21 
22 escapes me 
All right. Following -- and the name 
c o unsel's question to you about had 
23 this property b e en zoned single-family before and had 
24 the landowner come in and asked to rezone it to 
25 R-MF-1 . 
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1 A. Yes. 
2 Q. He asked would that be spot zoning. Do 
3 you see any significant difference between such a 
4 request and the request which was granted by City 
5 Council to rezone this piece of property which has no 
6 road frontage to R-MF-1, which was done almost 
7 simultaneously when our property was downzoned? Do 
8 you see any significant difference in terms of his 
9 spot zoning question? 
10 MR. W. F. DEVINE: I'm going to object, 
ll · Your Honor, as to the facts that he's assumed here. 
12 I think that that R-MF does have road frontage. I 
13 think Country Club Road goes right by it. 
14 THE COURT: I overrule the objection. 
15 Go ahead. 
16 BY MR. WRIGHT: 
17 Q. Do you see any basic difference in terms 
18 of the two questions? 
19 A. I see the situation as being almost 
20 identical if you were to look at both items at the 
21 same time, with nothing on the map. 
22 Q. All right . One other question. Does 
23 the Cedarwood project also dump traffic out onto . 
24 Bells Mill Road? 
25 A. Yes. 
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1 Q. The very road that we front on? 
2 A. Yes, sir. If you were to turn that 
3 exhibit over 
4 Q. This one? 
5 A. No. I'm sorry. 
6 MR . LYLE: You want eight. 
7 Q. Number eight. 
8 A. Seven will do it. 
9 Q. All right. 
10 A. This shows a photographic reduction of a 
11 plan that was submitted or that was included in a -
12 staff's review a nd submitted to the Planning 
J 13 Commission. It shows the layout and it shows that 
14 the main connection or main entr a nces into the 
15 development is off where you're pointing off Bells 
16 Mill Road, that's one of them. 
17 Q • Ri g ht opposite our property? 
18 A. Th e re's another access at the upper end 
19 sort of twelve o 'clock fr o m wher e yo u're pointing. 
20 Q. Two accesses on Bells Mill Road? 
21 A. Co r rect. And then the third acc e ss , the 
22 main access is down at the -- off Cedar Road. 
23 Q. An d Ce dar Road is already o ver capacity ? 
J 24 A. Bu t tha t, by the shortest route ou t , you 
25 would get a co n s iderable number, a lthough I didn't 
,,.. • .,.h 
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1 compute the number, you would get a considerable 
2 number of people within that Cedarwood development in 
3 the single-family section would probably be using the 
4 Bells Mill Road. 
5 MR. WRIGHT: Okay. That's all. 
6 MR. W. F. DEVINE: Two questions, Your 
7 Honor. 
8 
9 RECROSS EXAMINATION 
10 BY MR. W. F. DEVINE: 
11 Q. Mr. Stodghill, as part of the plan that 
12 was submitted regarding the rezoning in Cedarwood, 
13 Country Club Boulevard was to be widened and run 
14 directly past this parcel of multifamily; is that 
15 correct? 
16 A. That's shown on the plan. The plans 
17 that I had. 
18 Q. And it's designed to handle the traffic 
19 coming out of this? 
20 A. Yes, sir. 
21 Q. And you would agree with me, would you 
22 not, sir, that there was absolutely nothing improper 
23 regarding the City Council's rezoning of section two, 
24 phase one of Seabrooke that is currently developed on 
25 15,000-square-foot lots? 
i:Z7 
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1 A. The part for single-family you're 
2 referring to? 
Q. Yes. 
A. I would agree with that. 
3 
4 
5 MR. W. F. DEVINE: That's all I have of 
6 this witness, Your Honor. 
7 
8 
9 BY MR. WRIGHT: 
10 
11 
Q. Country Club Road --
THE COURT: Do you to enter these 
12 exhibits that h a ve been used 
13 
14 
15 call them 
16 
17 









call the whole, we'll 
All right, sir. 
Which would be Plaintiff's 
I have 13, Your Honor. 
Then I another exhibit 




order with the minutes. That actually is our last 
exhibit. 
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1 THE COURT: We'll call this one Number 
2 14 and the other one Number 13. 
3 (Downzoning Order and Charts were marked 
4 as Plaintiff's Exhibit Numbers 14 and 15 and received 
evidence.) I 
)K· CQIJRT • 
5 in * ~igbt, 6 let'a get 
7 these others together and mark them as one 
8 THE CLERK: Judge, is this 13 
9 THE COURT: This ordinance 
10 is Number 14 and this will be Number 15. 
11 MR. WRIGHT: · We r~~t. 
12 THE COURT: Mr. Nus.baum, plaintiff 
13 has rested his case. 
14 MR. NUSBAUM: I under tand, Your Honor. 
15 Your Honor, I next order of 
17 order which we've prepared t dismiss from these 
18 proceedings the absent pla · tiff who's elected not to 
19 participate in these pro 
20 THE Let me get you -all both to 
21 endorse this. 
22 MR. I understand from Mr. 
23 Wright that the form of the order. 
24 I do. 
25 
:1~9 
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2 other side, too. 
3 MR. NUSBAUM: I 
4 We want to call Mr. Newber • 
5 THE COURT: Newbern? 
6 MR. NUSBAUM: Yes. 
7 
8 sworn? 
9 MR. No, sir, I have not. 
10 THE Raise your right hand. 
11 
12 
J 13 JULIAN EDWARD NEWBERN, called as a 
14 and on behalf of the Defendant, having 
15 duly sworn, was examined and testified as 
16 
17 
18 DIRECT EXAMINATION 
19 BY MR. NUSBAUM: 
20 Q. Mr . Newbern, will you give the Court 
21 your full name, please, and what you do? 
22 A. Ju l ian Edward Newbern, city planner 
23 since 1966, Cit y of Chesapeake. 
J 24 Q. An d where do you li v e, Mr. Newbern? 
25 A. 22 9 Robert Street, Chesapeake, Virginia. 
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1 Q. You've been in the City Planning 
2 department since 1966? 
3 A. Since '65. 
4 Q. ' 6 5 • All right, sir. And what is the 
5 primary field in which you work? 
6 A. Review and processing of subdivisions. 
7 Q. All right, sir. Are you familiar with 
8 the proposed subdivision which was called Watergate 
9 Shores? 
10 A. Yes, sir, I am. 
11 Q. I'm going to hand yoa a plat entitled 
12 "Preliminary Subdivision of Watergate Shores," it's 
13 dated February 7, 1988, and ask you if this plat came 
14 from your records. 
15 MR. WRIGHT: I beg your pardon on the 
16 date. 
17 THE WITNESS: 1968 is what he meant , 
18 sir. 
19 MR. WRIGHT: I know he did, -but the 
20 record says I 8 8 • 
21 THE WITNESS: That's what I was going to 
22 correct. 
23 MR. NUSBAUM: Thank you. 
24 Did you want to see this? 
25 MR. WRIGHT: Yes, sir. 
1:11 
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1 BY MR. NUSBAUM: 
J 
2 Q. Al l right, sir. I ask you if you can 
3 identify this p l at. 
4 A. Yes, sir, that is the plat that was 
5 submitted. 
6 Q. And can you tell me approximately when 
7 it was submitted and by whom? 
8 MR. NUSBAUM: I'd like to have it 
9 marked, Your Ho n or. 
10 TH E COURT ·: This will be Defendant's 
11 Exhibit 7. 
12 MR. NUSBAUM: Defendant's Exhibit 7. 
J 13 <Plat dated February 7, 1968 was marked 
14 as Defendant's Exhibit Number 7 and received in 
15 evidence.) 
16 THE WITNESS : It was submitted sometime 
17 prior to September, I mean, February 21st, 1968. The 
18 best my records would indicate, it would be somewhere 
19 around February the 15th. 
20 BY MR. NUSBAUM : 
21 Q • Do you recall the name of the part y who 
2 2 submitted it ? 
23 A. No , sir, I don't recall the na me. My 
~] 
24 records say it was submitted by the engineering firm, 
25 I think it was Baldwin & Gregg . I'm not sure. 
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1 Yes, sir. 
2 Q. Now, can you identify the property by 
3 its present name as to what this subdivision is? 
4 A. Yes, sir, this property represents the 
5 section one, phase one; section one, phase two; and 
6 section two, phase one of Seabrooke Landing. 
7 Q. As recorded? 
8 A. As recorded, yes, sir. 
9 Q. And where would, if there were a section 
10 two, phase two, would that be along the northern 
11 A. It would be the last lots of ·the 
12 northernmost property on the north side of the last 
13 created water slew behind the church there on Bells 
14 Mill Road. 
15 Q. Now, was this preliminary plan approved 
16 in 1968 when it was submitted to you? 
17 A. Yes, sir, it was initially approved in 
18 1968, the entire plat. 
19 Q. What was the zoning of this entire 34 
20 acres at that time? 
21 A. Prior to any development it was zoned 
22 RE-1 as of May of 1969. 
23 Q. ·so when this was proposed it was not 
J 
24 zoned in such a way that you could put multifamily on 
25 it? 
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A. No , sir, n o t originally. 
MR . WRIGHT: In that case, I question 
3 the relevance o f a pre l iminary subdivision plat 
4 submitted at a t ime when the property wasn't zoned 
5 multifamily. 
6 MR . NUSBAUM: We're going to show y ou. 
7 THE COURT: Well, you have the 
8 developers. 
9 BY MR. NUSBAUM : 
10 Q. No w , Mr. Newbern, do you know that there 
11· came a time when the same developer brought to the 
12 planning department a plan for multifamily townhouse 
J 13 development on this property? 
14 A. Yes, sir, shortly after the original 
15 plan was submitted. By the meaning shortly, within 
16 the year, Your Honor. 
17 Q. So is this a plan that was submitt e d to 
18 your department f o r townh o use development on the 
19 property? 
20 A. Yes, sir, this is t he plan. 
21 Q • And do y o u know what zoning was 
22 accomplished t o accommodate thi ~ townhouse 
23 development? 
J 24 A. I t was z o ned R-MF-1 , multifamily. 
25 MR, WRIGST· Excu~ 8 ~e. You r Ho n or , I 
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it please the Court, 
Mr. Barrow has in pretrial discovery by 
Mr. Wright and 
I have not examined him at 
all, Judge. 
I'm not going -- that's 
behind us. into that at all. 
WRIGHT: That's not true at all. I 
haven't him at all. 
THE COURT : Well, I don't want to hear 
about it. Let's go on. 
MR. WRIGHT: Sure take some liberties 
Q. Now, Mr. Newbern, will you explain to 
the Court what the density is for this townhouse 
project as shown on this plan, please, sir? 
A. Yes, sir, it was proposed to have a 
total of 167 dwelling units. The land area 
represented by this plan was 20 acres, so the density 
was somewhat less than ten units per acre. 
Q. Does it not say on the plan what the 
density is? 
A. Yes, sir, the gross density is listed as 
1:15 
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7 • 1. That would be including things that we would 
not normally consider. The net density would be 
3 somewhere around eight units per acre. 
4 Net density of eight? 
5 A. Yes, sir. 
6 Q. And when was this plan approved as a 
7 preliminary plan, sir? 
a A. This plan was approved on October the 
9 26th, 1972 and it was submitted about four months 
10 prior to that. 
11 MR . WRIGHT : Cou.l d we see it? 
12 BY MR. NUSBAUM: 
J 13 Q. Mr . Newbern, just for purposes of 
14 identification f urther, this plan called "Preliminary 
15 Development Plan of Watergate Shores" marked by Mr. 
16 Perry for preliminary approval October 26, 1972, this 
17 comes from the City files, does it not? 
18 A . Yes, sir. 
19 Q. And supplied to me? 
20 A. Yes, sir. That's his handwriting on the 
21 plat, on that copy. 
22 Q. So this is an official City document 
23 just as the previous exhibit is? 
J 24 A. Yes. 
25 THE COURT: All right, that will be 
1.36 
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1 Defendant's Exhibit 8. 
2 MR. WRIGHT: Here you go, Bob. 
3 (Preliminary Development Plan of 
4 Watergate Shores was marked as Defendant's Exhibit 
5 Number 8 and received in evidence.) 
6 BY MR. NUSBAUM: 
7 Q. Mr. Newbern, would you describe what 
8 this document is and what its purpose is? 
9 A. Yes, sir, this represents a document 
10 that Mr. James Bickford made application on January 
11 the 28th, 1969 with the de.sire ' to change the pro~rty 
12 which was zoned agricultural at that time to an old 
13 classification of 3-A, multidwelling. 
14 Q. And what was the purpose? Does the 
15 document state what the purpose would be, sir? 
16 A. Yes, sir, he wanted to construct some 
17 townhouses on this proposed development, waterfront 
18 townhouses backing up -- all except about 30 of them 
19 would be backed up to the waterway there where he was 
20 going to create. 
21 Q. Is this again a copy of an official 




2 5 Your Ho no r .• 
·Yes, it is. 
MR. NUSBAUM: I ask that this be marked, 
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1 THE COURT: This is Defendant's Exhibit 
J 
2 9 • 
3 (Document dated January 28, 1969 was 
4 marked as Defendant's Exhibit Number 9 and received 
5 in evidence.) 
6 BY MR. NUSBAUM: 
7 Q . Mr. Newbern, what happened after that 
8 1969 application to have the property rezoned to a 
9 multifamily classification? Was it, in fact, 
10 rezoned? 
11. . A. Yes, sir, it was. 
12 Q. And were any multifamily dwelli~gs built 
J 13 on the property to your knowledge? Was any final 
14 plat for townhouses, apartments or any other type of 
15 multifamily development placed on the property then 
16 or until now? 
17 A. No, sir. They had -- when they asked to 
18 have it rezoned they were anticipating extending 
19 sewer service to this property and in the interim 
20 period between '69 and when the first plat went to 
21 record it was found to be, I assume the developer 
22 decided it was unfeasible and they came back in with 
23 the single-family development proposal. 
l 24 Q. Now, I hand you a paper that speaks to 
25 minutes of the Chesapeake City Planning Commission 
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1 March 10, 1976 and ask you if you'll refer to the 
2 first item and explain to us what that represents in 
3 terms of the history of this property as you know 
4 it. 
5 A. Well, this is a subdivision plat that 
6 was submitted following the chronological sequence I 
7 was just explaining about the fact they decided the 
8 unfeasibility of extension of City sewer to serve the 
9 overall tract of land, they had decided to go back to 
10 the original creation, which was the single-family, 
11 15,000-square-foot residential d~velopment. Thi Ir-. 
12 came back to go with a few modifications from the old 
13 Watergate plan. They had made an additional 
14 dedication to widen Bells Mill Road. This plan was 
15 reviewed at that time and the conditions as you see 
16 forth here were placed on the development of 
17 residential single-family. 
18 Q. All right, sir. Now, at that 
19 point would you read that so we have it in the 
20 record? 
21 A. Well, I didn't --
22 MR. WRIGHT: Your Honor, it speaks for 
23 itself. 
24 MR. NUSBAUM: I think it ought to be 
25 read, Your Honor. 
139 
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1 THE WITNESS: Well, let me go ahead and 
2 further clarify this. At the time that this went 
3 back to the Planning Commission, the conditions of 
4 approval for the single-family utilization was that 
5 the land be rezoned back to R-15S and the lots be 
6 modified to giv e title to the property to carry it 
7 out to the midd l e of these canals that had been 
8 constructed, al l of which was done for phase one. 
9 BY MR. NUSBAUM: 
10 Q. And those stipulations on the 
11 recommendation o f Mr. Perry are in these minutes,~ are 
12 they not, rezoning back to 15S? 
J 13 A. Yes, sir . 
14 Q. R-15S. 
15 A. And modify the property lines. Those 
16 were the two conditions. 
17 Q. The motion to approve was based on those 
18 two stipulations, was it not? 
19 MR. WRIGHT: Your Honor. 
20 A. Well, I can't state whether the motion 
21 was based upon the stipulation, but it was approved 
22 with those stipulations. 
23 MR. NUSBAUM: We offer this document. 
24 THE COURT : That will be Defendant's 
25 Exhibit 10. 140 
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1 MR. NUSBAUM: Minutes of the March 10, 
2 1976 Planning Commission meeting. 
3 (Minutes of the March 10, 1976 Planning 
4 Commission meeting were marked as Defendant's Exhibit 
5 Number 10 and received in evidence.) 
6 BY MR. NUSBAUM: 
7 Q • I'm handing you page 82 from minutes of 
8 the September 8, 1976 Planning Commission meeting and 
9 ask you to refer to item R-7632 and ask you if you'd 
10 explain that item, please. 
11 A. Yes, sir. This . was a rezoning item ,that 
12 was on the agenda. It was precipitated by the 
13 discussion we just had concerning the approval of the 
14 single-family subdivision, whereby it was applied to 
15 rezone from the multifamily R-MF-1 residential to 
16 R-15S resident ia 1 di st·r ict. Approximately 14.2 acres 
17 of land bounded on the -- by Bells Mill Creek and 
18 Bells Mill Road just north of Cedar Road, the 
19 property at hand is the property owned by Gideon 
20 Enterprises. Joe Boyd made the application. It was 
21 approved unanimously. 
22 Q • In March 1976 when the reapproval was 
23 granted for the single-family program out there, was 
24 that reapproval based on the preliminary subdivision 
25 plan of the entire 34 acres 
1~~ 
at that time? 
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A. Yes , it was, Your Honor. Yes, sir. 
Q. Has there ever been any departure from 
3 that plan or program on the part of the Planning 
4 Commission or the staff to your knowledge? 
5 A. No, sir . The only changes that were 
6 made, as I said a minute ago, was it was a n 
270 
7 additional dedication required along Bells Mill Road 
8 to flatten out the sharp curve in there, but that had 
9 no internal effect at all on the subdivis i on layo ut. 
10 It just changed the raise of the curve on the 
11 backside of the lots. 
12 
13 
Q. No w , under the subdivision o r dinance in 
the state legislation once a preliminary plan has 
14 been approved by the Planning Commission, then t he 
15 staff can approv e the plats if they don ' t depart from 
16 the plan ; is tha t correct? 
17 A. If there's no major change in the 
18 configuration o f the lots or the design. 
19 Q. Wh o has a right to appro v e the 
20 prel i minary plan? 
21 A. Th e Planning Commission appro v es the 




Q • Th a t has to be voted o n by t he 
commission, doe s i t not ? 
A . Ye s , sir,:l~~e overall planning has to be 
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1 approved at some time by the Planning Commission. 
2 Q. And that approval has never been altered 
3 by the Planning Commission or withdrawn by it or 
4 A. No, sir. The time lag on the thing is 
5 not critical and once you have commenced some 
6 development the only thing that has a time factor 
7 involved is the review of the improvements, street 
8 improvements and so on and so forth that go through 
9 the Public Works Department. As far as the basic 
10 approval of the design, that's good through an 
11· infinite time period or semi-infinite. 
12 Q. To record plats of va~ious phases or 
13 sections only the approval of the department is 
14 needed; is that correct? 
15 A. That's correct, sir. 
16 Q. And that generally comes after review by 
17 you? 
18 A. Yes, sir. In the case of a major 
19 subdivision it comes after any review and after the 
20 necessary physical improvements h a ve been okayed by 
21 the Public Works Department. Both parties sign the 
22 plats. 
23 Q. Now, in your procedure did this 
24 particular property come to you in two sections, 
25 section one and s e ction two? 
:I '-13 
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A. It actually came to me at three 
different times , sir. There was section one, phase 
3 one; section one, phase two; and section two, phase 
4 one. 
5 Q. Now, in your consideration of section 
6 two, is this a document from your file that I'm 
7 handing you? 
8 A. This is sort of a memo that goes in all 
9 the f ilea, sir. It's just sort of a brief run sheet 
10 as to the posit i on, status . of the subdivision and 
11 general informa t ion~ -. 
12 MR . NUSBAUM: Your Honor, I'd like to 
J 13 offer page 82, minutes of the September 8th Planning 
14 Commission meeting to be marked as a plaintiff's 
15 exhibit. 
16 Defendant's exhibit, excuse me. 
17 THE COURT: Defendant's Exhibit Number 
18 11. 
19 (Page 82 of the Minutes of the September 
20 8 Planning Comm i ssion meeting were marked as 
21 Defendant's Exh i bit Number 11 and received in 
22 evidence.) 
23 BY MR. NUSBAUM: 
J 24 Q. Wh a t is the title on this document? 
25 A. Th i s is Seabrooke Landing, section two. 
12-l/ i 
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1 Q. All right, sir. And in your 
2 consideration of section two did you review the plans 
3 for section two? 
4 A. Yes, sir, I did. 
5 Q • Was there any multifamily under 
6 consideration at that time? 
7 A. No, sir. 
8 Q. Would any have been permitted through 
9 your activities in your department? 
10 A. No, sir. The reason it would not have 
11 been is because, as I stated earlier, that once a · 
12 plan is approved unless there's a resubmittal to make 
13 a major change which is going from single-family 
14 houses as was proposed on the plan and was approved 
15 to multifamily development, it would have required a 
16 further review by the Planning Commission subsequent 
17 to this action here. 
18 Q • So the Planning Commission would have 
19 needed to give its approval on an affirmative basis 
20 or --
21 A. It would have had to have been 
22 resubmitted, yes, sir, go back. 
23 Q • It would have had to be resubmitted and 
24 approved on the partial what was approved for the 
25 whole property? 
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A . Yes, sir. 
Why don't we awear Mr . 
3 Nusbaum, Judge? This is his witness and h 
4 man nodding h i s head every time, right, 
5 Mr. Nusbaum." 
6 MR. to save a litt l e 
7 time, Your Honor . 




Well, i t didn't stop you, *MR. NUSBAUM: * * 12 THE WITNESS: Your Honor, this line of 
J 13 questioning is fine, but what I would like to make 
14 just a straight-out statement and I'll be glad to be 
15 cross-examined on my statement. I think what we ' re 
16 trying to do is outline the City ' s procedure as far 
17 as if a person could have put multifamily homes on 
18 this property once he had committed himself to start 
19 building single-family, 15,000-square-foot houses. 
20 Th e answer to that is an emphatical no. 
21 There's no way without the plans being resubmitted 
22 and gqing back t hrough the entire cycle of the 
23 Planning Commission. Whether they want to change the 
J 24 street design o r not, they would have had to resubmit 
25 the plans. 
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1 THE COURT: I understand all that. I 
2 want to get now exactly what has happened and when. 
3 BY MR. NUSBAUM: 
4 Q. This is your review sheet of January 3, 
5 1977? 
6 A. Yes, sir. 
7 Q. All right. Would you explain this note 
8 that I'm pointing to, please, sir, and read it? 
9 A. My comments were that the property 
10 should be rezoned to R-15S. This is for section two 
11 in Plea~ant Grove borough · the ~~operty owned by Mr. 
12 Bickford, submitted, the plan wa.s drawn and submitted 
13 by Engineering Services. And there's also a letter 
14 that follows shortly after this that so states that 
15 in a letter to him that it was not necessary for the 
16 section two to go back to the Planning Commission, 
17 that its basic configuration was the same as has 
18 always been and would be able to be approved subject 
19 to them rezoning the property to R-15S just as they 
20 had done on the two phases of section one. 
21 MR. NUSBAUM: I would ask that this 
22 subdivision record sheet dated January 3, 1977 be 
23 marked as a defendant's exhibit. 
24 THE COURT: Defendant's Exhibit 12. 
25 (Subdivison record sheet dated January 
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1 3, 1977 was marked as Defendant's Exhibit Number 12 
J 2 and received in evidence.) 
3 BY MR. NUSBAUM: 
4 Q. Now, to your knowledge did Mr. Bickford, 
5 in fact, record a subdivision of a part of section 
6 two which he called phase one? 
7 A. Yes, sir, he did, and the plat was 
8 signed by me on the 22nd day of July, 1977. 
9 Q. And is this th~ letter to which you're 
10 referring? 
11· A. Yes, sir, ~anuary the 19th, 1977 I wrote 
12 to Richard Duncan, who was with the Engineering 
J 13 Services · firm preparing the plat, a letter stating 
14 that Seabrooke Landing, section two, is approved as 
15 shown on your plat submitted December 30th, 1976. As 
16 this design is going to correspond to the overall 
17 approval given to Watergate Shores February the 21st, 
18 1968, you may proceed to submit your improvement 
19 plans for the review of the Public Works Department 
20 and the public utilities department. It is necessary 
21 that the property be rezoned to R-15S as was required 
22 on section one of Seabrooke Landing. And should you 
23 have any questions, please do not hesitate to contact 
24 me. J. E. Newbern. 
25 Q. Mr. Newbern, did you or anyone in the 
1L];8 
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1 planning department release Mr. Bickford or the 
2 property from that requirement of rezoning that's set . 
3 out in your January 19, 1977 letter? 
4 A. No, sir, I didn't. 
5 MR. NUSBAUM: I'd like to offer this 
6 letter addressed to Mr. Duncan as a defendant's 
7 exhibit. 
8 THE COURT: 1 3 • 
9 (Letter dated January 19, 1977 was 
10 marked as Defendant's Exhibit Number 13 and received · 
11 in evidence.) 
12 BY MR. NUSBAUM: 
13 Q. Mr. Duncan was doing the subdivision 
14 work for Mr. Bickford at that time, was he not? 
15 A. Yes, sir. He's with the firm of 
16 Engineering Services, who prepared the plat. 
17 Q. For Mr. Bickford? 
18 A. Yes, sir, I would assume for Mr. 
19 Bickford. 
20 Q. Now, when section two was submitted to 
21 your department for approval, is this the preliminary 
22 subdivision of the entire section? 
23 A. Yes, sir, that represents the entire 
24 section of section two. However, the subdivision, 
25 this plat right here was never recorded in its 
149 
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1 entirety. As I stated earlier, the subdivision was 
2 approved for single-family lots with septic tanks. 
3 At the time they were getting ready to do section two 
4 I think there was some question that the health 
5 department had concerning the suitability of some of 
6 the soils in there and at the time they only recorded 
7 all, I think it would be all but about 17 of these 
8 back lots in the area that's in question right at the 
9 present time. 
10 Q. But the subdivision approval was for the 
11 entire remaining lots? -. 
12 A. Yes, sir. That's the plat that I was 
J 13 responding to. 
14 Q. Section two was approved in its 
15 entirety? 
16 A. Yes, sir. 
17 Q • And your letter, your review sheet --
18 MR. WRIGHT: Your Honor. 
19 A. Section two was approved in . its entirety 
20 and the letter I wrote on January the 17th, 1977 
21 addressed that entire section two, that it should 
22 have been rezoned to R-15S to be utilized as 
23 single-family houses with 15,000-square-foot lots. 
1 24 No smaller because the health department would not 
25 approve it for anything less than 15,000-square-foot 
:ISO 
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1 lots. 
2 MR. NUSBAUM: Sir, we offer this plat, 
3 preliminary subdivision plat of section two. 
4 THE COURT: 14. 
5 MR. NUSBAUM: That would be Defendant's 
6 14, Judge? 
7 THE COURT: Yes. 
8 (Preliminary Subdivision Plat was marked 
9 as Defendant's Exhibit Number 14 and received in 
10 evidence.) 
11 BY MR. NUSBAUM: 
12 Q. Mr. Newbern, I'm going to hand you a 
13 document called the Right-of-Way Agreement between 
14 Gideon Enterprises and Virginia Electric & Power 
15 Company and attached to it as a third page is a plat, 
16 plan, sketch, call it what you may, of section two. 
17 I'm going to ask you if that system of numbering on 
18 that Vepco sketch conforms to the preliminary 
19 subdivision plat that you've just identified and 
20 that's been introduced as Defendant's Exhibit 14. 
21 A. The sequence of numbers are essentially 
22 the same. There have been some various -- the two 
23 plats purport to represent the same properties, Your 
24 Honor . And the purpose of this generally is to 
25 MR. WRIGHT: I object to that, his 
15"1 
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interpreting a Vepco plat. 
THE COURT: I sustain your objection. 
3 BY MR. NUSBAUM: 
4 Q. The properties are the same; is that 
5 your testimony? 
6 A. Physically the same location, yes, sir. 
7 Q. And the lot numbering is the same as you 
8 found it? 
9 MR. WRIGHT: Object to Mr . Nusbaum 
10 testifying. 
11 A. No, sir, the . numbers are not exactlr the 
12 same . The lots physically represent the general 
J 13 area, the same general area. There is some 
14 difference between this and that plat in that the 
15 color sats extend a little further for better access 
16 to the lots. 
17 MR . NUSBAUM: Your Honor, I ask the 
18 Vepco access pl a t --
19 MR . WRIGHT : Hasn't that been put i nto 
20 evidence? 
21 THE COURT: Hasn't this been introduced 
22 before ? 
23 MR . WRIGHT: Yes, sir. 
1 24 MR . NUSBAUM: If we could, I'd refer to 
25 it by number, Yo ur Honor, to identify it. 
152 
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1 THE COURT: That's all right. I'll just 
2 mark it 15. 
3 (Right-of-Way Agreement was marked as 
4 Defendant's Exhibit Number 15 and received in 
5 evidence.) 
6 BY MR. NUSBAUM: 
7 Q. Mr. Newbern, in your files is there a 
8 declaration of restrictions to Seabrooke Landing, 
9 section two? 
10 A. Yes, sir. 
11· Q. I show you .a document that is calle~ 
12 "Declaration of Restriction" and purports to have 
13 been recorded in Deed Book 1788 at page 794 and ask 
14 you if that is the restrictions. 
15 MR. WRIGHT: Before he reads it , is 
16 counsel doing that intentionally or are you telling 
17 the Court that pertains to the property that's the 
18 subject of this litigation? 
19 MR. NUSBAUM: Well, it certainly 
20 pertains to half of it. 
21 MR. WRIGHT: Well, you said does it 
22 pertain to section two, and you know just as well as 
23 I do that it doesn't pertain to what was to be phase 
24 two of it, but you've let the Court think it applies 
25 to this property. 
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1 MR. NUSBAUM: 
2 think anything. 
I haven't let the Court 
3 MR. WRIGHT: Well, you know it only 
4 applies to section one and you didn't rea d it th a t 
5 way. 
6 THE COURT: Look, I can read it and 
7 determine what it applies to. Now, who --
8 THE WITNESS: Your Honor, this piece of 
9 paper I have in my hand was in the file of the 
10 recorded portion of section two, phase one. 
11 MR. WRIGHT: One. 
12 THE WITNESS: All that's been put to 
J 13 record. And the first paragraph in here further 
14 reiterates the utilization of the property to be 
15 lots, single-family type lots with one single 
16 detached dwelling on the lot and a private garage. 
17 MR . WRIGHT : Your Honor, I don't think 
18 there's any question on the floor for the witness. 
19 I'm simp l y objecting to Mr. Nusbaum identifying t hat 
20 document and acting like it appl i es to this property 
21 that's the subj e ct of this litigation. 
22 TH E COURT: You'd p r obably h a ve a good 
23 point if it was before a jury, but I know and I think 
J 24 I'm c apable of d etermining what it applies to. 
25 MR . WRIGHT: I know you are. 
1~ 
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1 MR. NUSBAUM: Maybe he'd like to put it 
2 out a third time, Judge. 
3 THE WITNESS: This restriction only 
4 applies to that portion which is recorded, Your 
5 Honor, and that is a portion of section two, not the 
6 overall section two of Seabrooke Landing. 
7 BY MR. NUSBAUM: 
8 Q. The document precisely refers to a 
9 certain plat which is phase one of section two, does 
10 it not? 
11 A. Yes, sir, that's what I stated. 
12 Q • And then it goes on to say all lots 
13 shown on said plat? 
14 A. Yes, sir , I've already stated that. 
15 MR. NUSBAUM: We submit that. 
16 THE COURT: This is Number 16. 
17 (Declaration of Restrictions was marked 
18 as Defendant's Exhibit Number 16 and received in 
19 evidence.) * 20 
21 questions for this witness. 
22 MR. WRIGHT: I've 
23 May first plat that 
24 - this witness 
25 
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2 THE CLERK: Number 8 • 
3 MR. WRIGHT: Al 1 right. 
4 THE WITNESS: Mr. Brydges. 
5 MR. but I've 
6 been called wor s e. 
7 Just trying to promote 
8 you, sir. 
9 MR . WRIGHT: Now, is not the first one --
10 THE CLERK: Number 7, preliminary 
11 . .- . ~- · ',;,.. ' ( .• --·._:.. ..:~. 
J 
12 CROSS-EXAMINATION 
13 BY MR. WRIGHT : 
14 Q. Re fe rring to the exhibits to start with, 
15 the first one you identified, so that we're clear on 
16 this, the first exhibit which is a preliminary 
17 subdivision encompassed the entire 34-acre tract, 
18 correct? 
19 A. Yes, sir, Mr. Wright, that is correct. 
20 Q. Okay. At the time that preliminary 
21 subdivision which preliminarily showed the property 
22 as to be subdivided into single-family l ot s was 
23 submitted at a time when the entire 34 a cre s was 
l 24 zoned only for single-family; isn't that correct? 
25 A. That is correct, yes, sir. 
·1sG 
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Q. Okay. All right. And it covered the 







As a preliminary plan. 
Yes, as a preliminary. Somebody's 
7 dream. 
8 Next, the second plat that you showed 
9 was submitted after the entire 34 acres had been 
10 rezoned to R-MF-1, correct, 1972? 
A~ Yes, sir, I think .. that's -- may I see 








A. This plan received preliminary approval. 
Q. That isn't what I asked you. This was 
16 submitted after the entire 34 acres was zoned to 
17 R-MF-1; is that correct? 
18 A. I can't say, sir, because I don't 
19 
20 
remember the date of rezoning. Can you give me that? 
Q • Well, you just told us before that it 










This plan here was submitted after that 
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1 Q. That's what I asked you. 
J 2 A. All right, it was submitted 
3 Q. You're willing to concede that? 
4 A. It was submitted after May the 20th of 
5 1972, yes, sir. 
6 Q. Okay. So between the time the original 
7 preliminary tha t showed single-family homes on the 
8 whole 34 acres was submitted and the second 
9 preliminary was submitted, the property was rezoned 
10 to R-MF-1, correct? 
11· A. That is correct. 
12 Q. All right. Now, while the first plat 
J 13 showed the entire 34 acres, this plat only showed 24 
14 acres; isn't that correct? 
15 A. To be developed, yes, sir. 
16 Q. Yes. 
17 A. Right. 
18 Q. It didn't show the ten acres that's the 
19 subject of this litigation, did it? 
20 A. That plat does not. No, sir, it 
21 excluded that plat. 
22 Q • Exactly. 
23 A. It doesn't completely exclude it in . the 
J 24 fact, sir, it' s required to have a stub street to the 
25 property, the development plan. 
'158 
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1 Q. This does not purport to be a proposed 
2 development plan for the ten acres that's the subject 
3 of this litigation, it was held out of this 
4 subdivision, preliminary subdivision, wasn't it? 
5 A. It is held out to the extent that it did 
6 not show the townhouses as it would have been 
7 developed on the other acre~ that you have there, 
8 air, but it was also shown as a master plan as to how 
9 access to the ten acres would be acquired at some 
10 future date. 
11 Q. I understand. It d6esn't show wh~t ~~e 
12 ten acres was proposed to be used for, does it? 
13 A• Absolutely not, no, sir, it does not. 
14 Q. Okay, finally got that. All right. 
15 Now, when this one came in under the 
16 R-MF-1 which showed proposed townhouses on the 24 
17 acres out of the 34, had it come in for approval for 
18 apartments, any reason that that wouldn't have been 
19 approved? 
20 A. That would be conjecture on my part, 
21 sir. I can't tell you what the Planning Commission 
22 would have done. 
23 Q • It was zoned for apartments, wasn't it? 
24 A. It was zoned for apartments, but I can't 
25 answer whether it would have been approved, Mr. 
159 
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planning commissioners would have been. 
Q. 
A. 
Well, the planning commissioners 
They could have denied it, yes, sir. 
5 They could have denied it for many reasons, one being 
6 that it didn't have any sewer available to it. 
7 Q. All right. What about the townhouses? 




A. We're assuming that they're going to be 
able to get septic tanks in there. I don't know what 
they were going to do, sir. There's no way that -.I 
12 can answer that question because it never was 
13 
14 
developed that way. 
Q . Well, apartments were a permitted use 
15 under the zoning at that time, correct, just as 





Certainly were, yes, sir. 
Okay. Now, it's a fact that no 
19 subdivision plat had ever been recorded ~or the ten 
20 acres that was held out of that proposed development, 
21 isn't it? 
22 A. Nothing more than a plat purports to 





Has one ever been recorded? 
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Q. Which subdivided this ten acres? 
A. No, sir. 
Q. That's what I thought. 
A. But they put a plat to record on that 
5 ten acres with Vepco's easement. 
6 Q. Your attorney can argue this case. 
289 
7 No plat has ever been either approved or 
8 recorded subdividing the ten acres that's the subject 
9 of this suit? 
10 A. That is a correct statement, yes, sir. 
11 Q. All right. Now, when the plat was 
12 approved and recorded for what we'll call phase one, 
13 section two, okay? You with me? 
14 A. Yes, sir. 
15 Q. All right. That was recorded, correct? 
16 A. Yes, sir, · it was recorded. 
17 Q • All right. Now, referring to a letter 
18 that you put into evidence as to which you have 
19 pleaded to being the author of dated January 19th, 
20 1977, you wrote a surveyor for an engineer, correct? 
21 A. Yes, sir, I did. I wrote the firm of 
22 Engineering Services, Incorporated. 
23 Q. All right. And in that letter the first 
24 thing you said in there was that the preliminary 
25 subdivision plat had been approved; is that correct? 
16'.f 
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1 A. Yes, sir . 
2 Q. All right. Now, at the end of the 
3 letter you said, and you can read it exactly, but 
4 something like it is necessary that section two be 
5 rezoned to R-15S? 
6 A. That's very close to my words, yes, 
7 sir. You read the letter · before. 
8 Q. Thanks. What authority did you have to 









Based on a statement made by Milton 
13 Perry to me sometime between December the 30th and 
14 about the 13th of January is the closest of my 
15 memory. 
16 Q. You put that in there because a superior 
17 of yours made that statement to you? 
18 A. Because the director of planning made it 
19 to me, yes, sir. 
20 Q. Yes, okay. But what authority is there 
21 in either the zoning ordinance or the subdivision 







What authority, did you say? 
Yes. 
The authority is the action the Planning 
1.62 
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1 Commission took when they re-reviewed section one for 
2 approval instead of the situation where they took 
3 action instructing the developer to put it back in 
4 R-15S. The engineering firm had submitted this 
5 preliminary plan of section two to us with the 
6 request to find out if it was our feeling it needed 
7 to go back to the Planning Commission for further 
8 review. We concluded --
9 Q. I'm still looking for --
10 A. Do you want me to finish, Mr. Wright? 
11 Q. I'm not talking about a rule of men ; 
12 I'm talking about a rule of law. What law did you 
13 base that statement on? 
14 A. The action that the Planning Commission 
15 had taken when the developer came back in with his 
16 subdivision desiring not to use it as multifamily but 
17 to use it as single-family development. 
18 Q. That only related to phase one of 
19 section two . 
20 A. No, sir. 
21 Q • It's in the minutes. 
22 A • I beg your pardon , sir. The plan . that 
23 they submitted was f o r the entire d eve lopment. 
24 Q • Okay. 
25 A. Mr. Wr i ght, the plans h ave been --
i.63 
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1 Q . Is there anything in the zoning 
2 ordinance or the subdivision ordinance that gives you 
3 the right to write a letter to an engineer and tell 
4 him his client's got to rezone his property? 
5 A. Yes. It's not in the code, sir. It's 
6 in the actions that the Planning Commission took when 
7 they reviewed for the first time. We've got the 
8 chronological o r der here. This plan was first 
9 approved as single-family development, after which in 
10 '72 they came back in and wanted to use all except, 
11 as you said, ten acres of it for multifamily 
12 development. 
J 13 Q • Yes, the ten that's in question here. 
14 A. Yes, sir. Well, now I'm going to 
15 explain that ten. That ten was proposed to be used 
16 in section two as single-family development after 
17 1972 when it was approved for multifamily. When they 
18 first went back to developing this property as 
19 single-family detached homes it was reviewed in '76. 
20 The Planning Commission subsequently 
21 approved that review with two conditions, that the 
22 property lines go out into the canals to the middle 
23 of the water and that the property be rezoned R-15S. 
1 24 It's a very clear and concise action of the Planning 
25 Commission. 
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1 Q. Yes. You approved the subdivision of 
2 section two, phase one and it went to record, 
3 correct? 
4 A• Yes, sir, that's correct. 
5 Q. All right. No rezoning ever took place 
6 on section two, phase two; is that correct? 
7 A. That is correct. 
8 Q. All right . 
9 A. And we might classify that as one of my 
10 many mistakes. It should have been done. 
11 Q. Well, if you had the · power to rezon~ 
12 property I guess we could call it a mistake. You 
13 didn't rezone it? 
14 A. No, sir. 
15 Q • And the property owner never rezoned it? 
16 A. No, sir, but they had been clearly 
17 instructed that it was supposed to be rezoned. 
18 Q. Well, you had no power to tell a man to 
19 rezone his property. 
20 A. I had the power, sir, I assumed to tell 
21 the man that it did need to go back to the Planning 
22 Commission, using what logic I was invested with that 
23 this was being a continuation of the same thing they 
24· had been instructed to rezone to R-lSS when it did go 
25 back aft e r th e y changed their mi nds a nd didn't use it 
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for townhouses. 
Q. Let me ask this. 
A. 
Q. 
All right, sir. 
Did you have a conversation with Mr. 
5 Siegel after he became the owner of the property 










I don't believe I did, sir. 
You don't believe you did? 
No , sir, I don't. 
Okay. Did you have any input into the 
12 review on the s i te plan submitted by Marsh Harbour? 
13 
14 
A. Input to the extent that the planner 
that was handli n g it was working in our department 
15 with less exper i ence and I gave him some background 
16 on the material what w~ had here. 
17 Q. And twice your staff recommended 
18 approval of Marsh Harbour's site plan for 
19 multifamily? 
20 A. Th e City's planning department staff. 
It's not my staff, sir. 






A. Yes , sir. I don't know what the action 
took, sir, because I was not involved in that. I 
25 don't know what the - -
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1 Q. You know all about Vepco and all that 
2 but you don't know what your own department did? 
3 A. No, sir, I didn't say that, Mr. Wright. 
4 I said that I did not know how many times it was 
5 reviewed because I was not directly responsible or 
6 involved with it. 
7 Q . You're not aware that the planning staff 
8 twice recommended approval of the Marsh Harbour site 
9 plan for multifamily on this ten acres? 
10 A. No, sir, I'm not. 
11 Q. It wasn't patt of your case today, ~ 
12 take it. 
13 A. No, sir, it wasn't part of my 
14 responsibility and I don't know. 
15 
16 the question. 









THE COURT: I objection. 
THE WITNESS: want this back , 
I'll get it in a minute. 




You may step down, Mr. 
* 
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1 
2 witrress let's take about 
3 (Brief recess). 
4 MR. NUSBAUM: 




9 JAMES KIRBY, called as a witness by and 
10 on behalf of the Defendant, having been first duly 
1~ sworn, was examined and .testified as follows: 
12 
13 DIRECT EXAMINATION 
14 BY MR. NUSBAUM: 
15 Q. Would you please tell the Court your 
16 name and addres s . 
17 A. James Kirby, 2005 Emmett Drive, 










Wh a t is your employment, Mr. Kirby? 
Ci t y of Chesapeake with the planning 
Ho w long have you been with the C~ty? 
Since 1963. 
And in your capacity with the planning 
25 department have you been conc e rned with the general 
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1 comprehensive zoning plan and the land use plan? 
2 A. Yes, sir. 
3 Q. I want to hand you a document called a 
4 general plan and ask you to identify this document 
5 for me, Mr. Kirby. 
6 A• Yes, sir. It's the - -
7 MR. NUSBAUM: Your Honor, there's a map 
8 been submitted into evidence. Part of that plan, if 
9 it's in the exhibits I'd like to find it. 
10 THE WITNESS: · Excuse me. The map is in 
11· the plan. 
12 BY MR. NUSBAUM: 
13 Q. So you have a copy of the map. Would 
14 you explain, is that the comprehensive zoning and 
15 planning document for the City of Chesapeake as of 
16 that date, sir? 
17 A• Yes, sir. 
18 Q. And it has a number of components, does 
19 it? 
20 A. Yes, sir, a list of the components that 
21 made up the entire copy of the plan that was 
22 submitted along with the other documents . 
23 Q. Tell us if you will about the function 
24 of the future land use plan in the overall 
25 comprehensive plan. 
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A. The future land use map is to guide the 
Citr in making decisions on rezoning or land use 
3 cases as they occur. It's a general guide that the 
4 City takes into consideration when they make a 
5 decision on rezoning. 
6 Q. All right. And when you say the City, 
7 does that refer to any particular part of the City or 
8 just the City Council or the --
9 A. No, sir, it would start out with the 
10 Planning Commission and go on through City Council 
11 and the staff would base their recommendations on: 
12 what is proposed in the land use plan. 
J 13 Q. Now, if you would open the land use map 
14 for me, please, for the 1972 plan. Are you familiar 
15 with the property that's in controversy in these 
16 proceedings, Seabrooke Landing? 
17 A. Ye s , sir. 
18 Q. Al l right, sir. Can you tell me, the 
19 land use plan d e als with the densities in various 
20 areas, does it not? 
21 A. Ye s , sir. 
22 Q. Th e recommended dens i ties? 
23 A. Densities and housing types. 
J 24 Q • All right, sir. What kind of density in 
25 1972 was contemp lated by the land use plan for the 
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1 property in question? 
2 A. Well, it wouldn't identify the property 
3 in question because we don't base the land use plan 
4 on 
5 Q. Boundary lines? 
6 A. -- specific boundary lines, but the 
7 general area that the property in question occurs, 
8 there is a dot indicating high density ~f ten to 20 
9 units per acre. 
10 Q. That is a yellow dot, is it? 
11 A. Yes, sir. 
12 Q. Could you mark that with an X on this 
13 plan, please, sir. 
14 Now, at the time that was put on there, 
15 can you explain why it was put on there as a high 
16 density area in the midst of a medium density area? 
17 MR. WRIGHT: Objection, Your Honor. 
18 He's going to tell us why the Council did that? 
19 THE COURT: If he knows. 
20 BY MR. NUSBAUM: 
21 Q. Do you know the answer to the question, 
22 Mr. K;i.rby? 
23 A. The reason that we put it on when we 
24 made the original map was probably because the land 
25 hadn't been rezoned to higher density. It did not 
-~~ ... -
-- ( ..L 
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occur on the land use map previous to this. 
Q. And do you know what that high density 
3 was intended to be for, what the particular use was 





A. We l l, it would have reflected a change, 
an actual change that occurred. In other words , the 
property was actually rezoned to R-MF-1. We can't 
8 simply ignore something that's a fact when we make a 
9 land use map. We change it generally to that if it's 
10 going to have a substantial effect on the surrounding 
property. -. 
Q. In 1972 when this map was made do you 
11 
12 
13 know what speci f ic type of development was 
14 contemplated on the property as far as the planning 






20 Mr. Wright? 
To the best of my memory they were 
All right, sir. Now 
MR. NUSBAUM: Do you want to see this, 
MR. WRIGHT: No. 





there is a similar map in evidence. I hate to take 
this away from Mr. Kirby. I think he probably needs 
25 it. 
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1 THE COURT: Let's mark this Number 17. 
2 If you want to substitute a copy for the record you 
3 can. 
4 (1972 Land Use Plan was marked as 
5 Defendant ' s Exhibit Number 17 and received in 
6 evidence.) 
7 BY MR. NUSBAUM: 
8 Q. Now, under general plan on page 50, if 
9 you would, Mr. Kirby, does your copy of the general 
10 plan have a comment on future land use and land 
11· planning as it pertains .to apartments? 
12 A. Yes, sir, there's a whole section on 
13 apartments in there. 
14 Q. Could you tell us what the concerns were 
15 as expressed in the plan at that time with regard to 
16 apartments? 
17 A. Would you like me just to read the 
18 statement? 
19 Q. That would be fine if that represents 
20 A. Okay, "If current trends continue, 
21 apartment construction could possibly account for 50 
22 percent of all residential building starts by 1980. 
23 The effect of such a large concentration of apartment 
24 units in the City's total residential development 
25 cannot be evaluated with any degree of accuracy based 
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1 on current data. 
2 "We should be aware, however, that 
3 premature high density residential development can 
4 result in large capital outlays by the City for 
5 schools, street improvements, parks and other public 
6 facilities. The danger of unnecessary City 
7 expenditures increases greatly if high density 
8 development is allowed to occur in areas not suitable 
9 for such development. A study should be conducted to 
10 analyze all types of residential development and 
11· their effects on the City's tax structure." 
12 Q. Now, was the future land use plan 
J 13 updated in 1979? 
14 A. Yes, sir, the land use maps were 
15 updated. 
16 Q. And is the document that I'm showing you 
17 now an update of the future land use plan for the 
18 Great Bridge growth area? 
19 A. Yes, sir . 
20 Q. And is there any difference between the 
21 way the subject property is treated in 1979 and the 
22 way it was trea t ed in 1972? 
23 A. Yes, sir. It is shown as medium density 
J 24 development. 
25 Q. How was it previously shown? 
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1 A. It was previously shown as medium with a 
2 dot for representing high density. 
3 Q. In the area of the subject property? 
4 A. Right. 
5 Q. Now, why is there no indication such as 
6 this '72 dot for high density, why is there no such 
7 indication on the 1979 plan? 
8 A. The property at that time had to all 
9 intents and purposes been rezoned to single-family 
10 residential. 
11 Q. You use the word rezoned to all intents 
12 and purposes. Will you expand on that, please. 
13 A. There had been both. I don't know the 
14 extent, but there had been both plans and rezoning 
15 for part of this property to revert to single-family 
16 residential. 
17 Q. Some of it had actually been rezoned? 
18 A. Yes. 
19 Q. And the rest of it was on a .plan for 
20 single-family development. And what was the future 
21 land use plan in effect in 1987? 
I 
22 A. In 1987 it would have been this plan. 
23 Q. Throughout the year? 
24 · A. Uh-huh. 
25 Q. And that shows medium density? 
i.75 











1 A. Yes, sir. 
2 For the property in question . And what 
3 is medium density for this purpose? 
4 A. Medium density 
5 Q. How many units to the acre? 
6 A. Let me make sure of my -- medium density 
7 is three to five units per acre. 
8 Q. All right, sir. 
9 MR . NUSBAUM: Your Honor, my impressi~n 
10 is that the 197 9 plan for the Great Bridge area as 
11 reflected on the maps following page 40 has not been 
12 introduced. I' d like it to be ma rked, please . 
J 13 TH E COURT : It will be 18. 
14 (1 9 79 Land Use Plan was marked as 
15 Defendant's Exh i bit Number 18 and received in - I 
16 evidence.) 
17 MR . NUSBAU M: All right , Mr. Kirby , 
18 would you answe r any questions that Mr. Wright may 
19 have , please, s i r . 
20 
21 CROSS-EXAMINATION 
22 BY MR~ WRIGHT: 
23 Q. Fi r st of all, going back to 1972, let me 
J 24 go back before t hat . You've been in the planning 
25 department you said s i nce 1963. 
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1 A. Yes, sir. 
2 Q. Okay. Since you've been there in 1963 
3 how many times has the Chesapeake City Council done a 
4 comprehensive rezoning of all the property in the 
5 entire City? 
6 One time. A. 
7 Q. Okay. When was that? 
8 A. 1979, I believe. 
9 Q. All property in the City was rezoned in 
10 1979? 
11 A. (Witness nodded head). 
12 Q. Okay. So that would mean that the 
13 property in question, which is the ten acres in 
14 Seabrooke, was rezoned in 1979 in a comprehensive 
15 ordinance again to multifamily; is that correct? 
16 A. I don't believe so. I believe the case 
17 came in as a rezoning case prior to the rezoning maps 
18 being made. I can't swear to that, but I think 
19 that's my understanding. 
20 Q. Wait a minute, now. You're saying two 
21 entirely different things. 
22 A . No, I'm not. 
23 Q. I'm not leading you at all. I've asked 
24 you since you were in the planning department since 
25 1963 to today how many times has the City of 
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1 Chesapeake enacted a comprehensive rezoning of all 
2 the property in the City. 
3 A. Once. 
4 Q. And when was it? 
5 A. 1969. 
6 Q. ' 6 9. 
7 A. '79, I'm sorry. 
8 Q. Not '79? 
9 A. I'm sorry. 
10 Q. Wh i ch is it? 
11· Don't look at the lawyer. You tell me. 
12 You're the planner. When did the City do its only 
J 13 comprehensive rezoning of all the land in the City? 
14 A. It was 1979. 
15 Q . All right. So that would be after the 
16 second land use plan that you've identified, correct? 
17 A• Uh-huh. 
18 Q. And the Seabrooke property here, the ten 
19 acres in question --
20 A. No, wait, it was not. 
21 Q. What? 
22 A. The rezoning was prior to the land use 
23 plan. 
J 24 Q. All right. Let's try one more time. 
25 Let's go back then to the first land use plan, okay? 
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1 A. Uh-huh. 
2 Q. 1972. Is that right? 
3 A. The first land use plan for Great Bridge 
4 was in 1965. 
5 Q. You haven't put that in evidence; is 
6 that correct? 
7 A. It was submitteo, yes. 
8 Q. I mean, you haven't talked about it 
9 today; is that correct? 
10 A. I haven't. 
11 Q. A 11 r i.ght. There was a land use plan 
12 for Great Bridge in 1965. 
13 A. Right. 
14 Q. Okay. And that would have included the 
15 Seabrooke property; is that correct? 
16 A. (Witness nodded head) . 
17 Q. All right. In 1969 the Seabrooke 
18 property was zoned R-MF-1; is that correct? 
19 A. Uh-huh, I believe. 
20 Q. Okay. And you had a land use plan in 
21 effect at the time the Seabrooke property was zoned 
22 to R-MF-1; is that correct? 
23 A. Uh-huh. 
24 Q • Okay . Now, in 1972 another land use 
25 plan was adopted; is that correct? 
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1 A. That's correct. 
2 All right. And at that t i me in '72 when 
3 that '72 land use plan was adopted there were only 
4 two parcels in this Cedarwood, Cedar Road corridor 
5 that were zoned R-MF-1, the Seabrooke property and 
6 this parcel that I'm pointing out here; is that 
7 correct? 
a A. Without something to refer to I don't 
9 know about the parcel you pointed to. 
10 Q. We l l, let me put it another way. The 
11 two yellow dots that you pointed to on the land u~e 
12 plan 
J 13 A. I only pointed to one yellow dot. 
14 Q. All right. Well, let me show you the 
15 second one. 
16 Would you concede that dot you pointed 
17 to is the subject property? 
18 A. It's in the vicinity . 
19 Q. All right. And that the second dot 
20 shown is this piece here, shown on Exhibit 2, zoned 
21 as R-MF-1? 
22 A. That would appear to be within the 
23 vicinity. 
J 24 Q. All right. Now, as of today the 
25 Seabrooke parcel is the only piece that was zoned 
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1 R-MF-1 that's been downzoned since 1969; is that 
2 correct? 
3 A. To my knowledge, yes . 
4 Q. Okay. Now, there have been rezonings 
5 along the Cedar Road corridor since 1969, upzoning to 
6 permit townhouses and apartments; is that correct? 
7 A. That's correct. 
8 Q. All right. And all of them have been 
9 done since the 1972 land use plan was adopted; isn't 
10 that a fact? 
11 A. I don't know which came in time as it 
12 relates to the plan without looking each case up. 
13 Q. All right. Let's look at Exhibit 7. 
14 Are you familiar with the Cedar Lakes townhouses? 
15 A. Uh-huh. 
16 Q • Approved l.984. Cedar Mill townhouses, 
17 approved in '83 and '84? 
18 A. Uh-huh. 
19 Q . Are you familiar with that? 
20 A. Uh-huh . 
21 Q . Middle Oaks, approved 1981, 177 
22 townh()uses. Las Gav iotas, 1984, 275 townhouses, 288 
23 group village units, 175 life care units, shopping 
24 center, 593 single-family lots. Familiar with that 
25 one? 
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1 A. Uh-huh. 
2 Q. Ce d arwood, approved 1987, 10.3 acres to 
3 R-MF-1, multifamily, correct? Are you familiar with 
4 all those? 
5 A. More or less, yes. 
6 Q. Al l right. They have all occurred since 
7 the 1972 land u s e plan was adopted, correct? 
a A. Uh-huh. 
9 Q. Now, is any one of those in an area that 
10 wasn't recommended on the '72 land use plan for the 
11 same density you say the Seabrooke property was 
12 recommended for ? Aren't they all in the same color 
J 13 scheme on that l and use map which gives you the 
14 recommended den s ity, what you characterized as medium 
15 density? 
16 A. Well, there's one, two, three, three 
17 sections of so- c alled high density, one indicated 
18 where that brown area is and another farther to the 
19 west. 
20 Q. For instance, Cedarwood, rezoned to 
21 R-MF-1, 1987, almost simultaneously with the 
22 downzoning of our property, what is that recommended 
23 for on the lahd use plan of 1979? 
J 24 A. Medium density residenti a l. 
25 Q . Medium density, th e same th i ng as our 
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1 property, correct? 
2 A. Uh-huh. 
3 Q. Yet, it's rezoned 10.3 acres to R-MF-1. 
4 All of these rezonings have been in the same medium 
5 density recommended category, have they not? If so, 
6 show me one that isn't. 
7 A. I believe this one is generally where 
8 this is. 
9 Q. Wait a minute. This is our property 
10 . here. 
11· A. Uh-huh. 
12 Q. Okay. 
13 A. That's up here, right? 
14 Q. Right on the spit of water right up 
;_ 
15 here. No, up here. 
16 A. This does not identify property. This 
17 would be generally where this is here. 
18 Q. It's all in the same color scheme for 
19 medium density, is it not, every last piece? 
20 A. No, this is high density. 
21 Q. Show me one that is. 
22 A. This one, this one there's the high 
23 density here. 
24 Q • They're not on this map. 
25 A. I don't see the point. I'm sorry. 
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1 Q. You don't see the point? 
2 A. No. 
3 Q. The point is every one of these 
4 rezonings has taken place in an area that's got the 
5 same color scheme as the Seabrooke property, which is 
6 medium density. 
7 A. Are you telling me that this is medium 
8 density? 
9 Q. That is the property that was originally 
10 zoned R-MF-1 in 1969 which hasn't been downzoned. 
11 A. Okay, I mean, I'm not quite sure I 
12 understand your point. 
J 13 Q. My point is you say that in 1979 a land 
14 use plan was adopted. 
15 A. Was adopted. 
16 Q. Which recommended medium density for the 
17 Seabrooke property. 
18 A. Uh-huh. 
19 Q. It also recommended medium density for 
20 each one of these parcels that's been rezoned to 
21 R-MF-1 and also to townhouses, right? 
22 A. Right. 
23 Q. Okay. That's all. 
24 Now, referring to this 1979 land use 
25 plan, in addition to a land use map you've got a text 
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1 that goes with it, correct? 
2 A. (Wit n ess nodded head) • 
3 Q. Yes? 
4 A. Uh-huh. 
5 Q. All right. On the text of the '79 land 
6 use plan on pages 39 and 40 there is a comment having 
7 to do with Cedar Road. And I would ask you to read 
8 for the Court the last sentence on page 39 which goes 
9 over o n to page 40. 
1 0 A. "The final area of rapid reside n tial 
11 growth potential is adjacent to Cedar Road from 
1 2 Albemarle Drive west to Tidewater Community Co l lege. 
13 Th is corridor is planned to have a mixture of high 
14 and medium density subdivisions." 
15 Q • You didn't finish this sentence . I'm 
16 sure that's inadvertent. 
17 A. "Including apart ment and townhouse 
18 complexes." 
19 Q . Okay. So the land use plan . contemplates 
20 that this Cedar Road corridor is an area of rapid 
21 growth , correct? 
22 A . Right. 
23 Q . That's what it says . It's planned to 
24 have a mixture of high and medium density 
25 subdivisions including apartment and townhouse 
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3 Q. So it's planned to have a mixture and to 
4 include apartme n ts and townhouses, correct? 
5 A. It does. 
6 Q. Tha t's planning, it's not a mistake, 
7 it's not a happenstance, it's a plan, right? 
8 A. Uh-huh. 
9 Q • Okay. Now, prior to the downzoning that 
10 took place on this property in February 1988, between 
11 the period 1969 and February of '88 was there any· 
12 effort instituted by the Planning Commission or the 
J 13 City Council before this downzoning to downzone this 
14 ten acres that's the subject of this suit? 
15 A• I can't remember any offhand. =-
16 Q. Okay. rt · wasn't done incident to the 
17 adoption of the 1972 land use plan, it wasn't done 
18 incident to the adoption of the 1979 land use plan, 
19 correct? 
20 A. There was none in between. 
21 Q • All right. And it was not done in the 
22 only comprehen s ive rezoning that this City has ever 
23 had, which was in 1979; is that correct? 
J 24 MR . NUSBAUM: '69, Mr. Wright. 
25 THE WITNESS: '69. 
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7 said, then. 
You did? 
I'm pretty sure I did. 
I'll let the Court remember what you 
8 Now , was any other parcel of land 
9 suggested by the Council or the Planning Commission 
10 for downzoning in February of '88 other than our 
11 piece? 
12 A. Not to my knowledge~ 
315 
13 Q. All right . Was an y comprehensive study 
14 done of the entire City or of the Cedar Road corridor 
15 which prompted the downzoning selectively of this one 
16 piece of property? 
17 A. The '79 land use plan did not show it as 
18 being multifamily. At the time the property had been 
19 started being developed as single-family and 
20 detached 
21 Q. I understand. What's the answer to the 
22 question ? 
23 A• Repeat the question, please. 
24 Q • When this downzoning was set on foot 
25 just before February of '88, was that downzoning the 
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1 result of a comprehensive study either done of the 
2 whole City or of the Cedar Road corridor or was it 
3 the result of a site plan application filed by Marsh 
4 Harbour? 
5 A. I can't answer that question. 
6 Q • Can't answer. 
7 A. I wasn't in that particular section of 
8 the planning at the time. 
9 Q. Are you aware that your department twice 
10 recommended the approval of the Marsh Harbour 
11· multifamily site plan in. the fall of 1987, just 
12 before the downzoning? 
J 13 A. I believe that was the recommendation. 
14 Q. Twice. Is it a fact that from 1969 even 
15 to the present day, to this very day that R-MF-1 
16 allows the development of single-family, duplex, 
17 townhouse and apartment? 
18 A. Today? 
19 Q. Yes. 
20 A. No, today there's a separate zoning 
21 classification for townhouses. 
22 Q. Okay. So today you can't put a 
23 townhouse in R-MF-1? 
J 24 A. You need to rezone it to R-TH-1. 
25 Q. But you can still put today 
-11::""8 _o 
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1 single-family apartments and duplexes if your 
2 property is zoned R-MF-1? 
3 A. (Witness nodded head). 
4 Q • Has any consideration ever been given by 
5 the City of Chesapeake to have a zoning ordinance 
6 with mutually exclusive classifications, that is, if 
7 you're zoned apartments you can only use it for 
8 apartments, if you're zoned single-family you can 
9 only use it for single-family, duplex only for 
10 duplex? 
11 A. To my know l edge the z on i n g o rd i nan c e - has 
12 never excluded a less intensive use. 
13 Q. Okay. So it's been a conscious thing 
14 that the City has done to permit a mixture of housing 
15 types and uses in the R-MF-1 district? ;_ 
16 A. No, I would not say that that was an 
17 intent. 
18 Q. It's been the case for 20 years now, 
19 correct? 
20 A. It's -- this is the only time to my 
21 knowledge I've known anyone to build single-family 
22 detached in a R-MF-1 zoning classification. 
23 Q • But it's permitted as a matter of right, 
24 is it not? 
25 A. It's permitted by the zoning ordinance. 
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I'm not sure that the intent was that it should be 
developed that way. 
3 Q. We l l, then why wouldn't the ordinance 
4 say you can't build a single-family home in R-MF-1? 
5 Wouldn't that be very simple to do? You have lawyers 
6 that could accomplish that. 
7 MR . NUSBAUM: Your Honor, Mr. Wright is 
8 arguing with the witness. He's not asking a question 
9 that he expects him to answer. 
10 MR. WRIGHT: Yes, I am. 
11 THE COURT: I overrule the objection~ 
12 BY MR. WRIGHT: 
J 13 Q. If the intent has been for the past 20 
14 years not to allow single-family homes in R-MF-l's, 
;_ 
15 how come it's been a permitted use in R-MF-1 for the 
16 past 20 years? 
17 A. It's the way the zoning ordinance is 
18 structured, but the intent I believe is to allow one 
19 or two houses that may have been there o~ not for a 
20 complete development. 
21 Q. Does the ordinance say --
22 A. This was a proposed development for this 
23 particular piece of land. 
J 24 Q. Does the ordinance say that if you have 
25 a vacant piece of land and you get it rezoned to 
130' 
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1 R-MF-1 that you can't build a single-family home in 
2 there? Does it say that? 
3 A. No. 
4 Q. Do they say you can't build duplexes in 
5 there? 
6 A. As long as you can meet whatever 
7 requirements for the zoning regulations. 
8 Q. Sure, street layout and that kind of 
9 thing. It's certainly possible to construct and 
10 adopt an ordinance that says you can only have a 
11 certain housing type in a district, isn't it? 
12 A. I can't answer that. 
13 Q. You can't answer that? 
14 A. That's a legal question more than a 
15 zoning question. ::. 
16 Q • Have you ever seen ordinances that don't 
17 allow single-family in an apartment district? 
18 A. I'm sure they probably exist. I can't 
19 recall one offhand. 
20 Q. You can't recall one. Okay. Did your 
21 staff recommend approval of the Cedarwood rezoning in 
22 late 1987 for apartments right here? 
23 A. I believe that was the recommendation. 
24 Q • Okay. And your recommendation included 
25 that it was compatible ~~th other apartment and 
:!.91 
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J 
1 townhouse developments in the Cedar Road corridor, 
2 didn't it? Huh? 
3 A. Are you asking me to read the text? 
4 Q. Yes, I'm asking you --
5 A. I don't have the text of the 
6 recommendation with me. It would have been that it 
7 was compatible. 
8 Q. Sure. No adverse effect on traffic , 
9 right? 
10 A. I don't have the case in front of me and 
11 I was not invol v ed. 
12 2. No adverse impact oR the !lchools?, 
J 13 MR . NUSBAUM : Your Honor, itness 
14 says 
::. 
15 A. I can't answer your quest on without --
16 MR. NUSBAUM: -- the m terial was not in 
17 front of him, h e was not involve in that aspect of 
18 it, so we just h ave Mr. Wright reciting the things he 
19 wants the Court to hear. 
20 MR. WRIGHT: How is that objectionable? 
21 MR. NUSBA The witness isn't 
22 testifying at all. 
23 MR. IGHT: I mean, he can answer, 
1 24 can't he? 
25 
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1 THE COYR'l': I &Q&t~iA the ebjeetion to 
2 . 
3 MR. ~~RIGH'l': '!'hat's all, Yettr Honor. 
4 
5 REDIRECT EXAMINATION 
6 BY MR. NUSBAUM: 
7 Q. Mr. Kirby, referring if you will, 
8 please, to the Great Bridge growth area plat 
9 following 40, will you point ~ut to the Court, and 
10 for this purpose you may want to show the Judge on 
11· this plat where the mixed use occurs between 
12 Albemarle Drive and the community college on Cedar 
13 Road and what has been loosely referred to as the 
14 Cedar Road corridor. 
::. 
15 A. The areas shown in the darker brown were 
16 intended for higher density, apartment or townhouse 
17 type construction. 
18 Q • Now, is that what is meant by the Cedar 
19 Road corridor and the mixed use? 
20 A. Yes, sir. 
21 Q. Along there? 
22 A• Uh-huh. 
23 Q . And am I pointing now to the dark red 
24 would be commercial? 
25 A• Yes, sir. 
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1 Q. An d the less dark area is multifamily? 
2 A. Uh-huh. 
3 Q. An d is this the area of Las Gaviotas? 
4 A. Ye s , sir. 
5 Q . And is this the area of Cedarwoods? 
6 A. Uh-huh. 
7 Q . Is there any extension of that corridor 
8 up here where t h e yellow intensity dot used to be in 
9 this area? 
10 A• No, sir, not on this map. 
11 Q. So is it fair to say that on this map 
12 the so-called Cedar Road corridor is the areas 
J 13 adjacent to Cedar Road and not way up Bells Mill Road 
14 in here? 
:.. 
15 A. There's no specific boundaries. When 
16 you say corridor, it refers to the growth that's 
17 occurring along Cedar Road. 
18 Q . But when you talk to mixed use abo u t the 
19 corridor and they put that 
20 A. The intent in this case was to be a long 
21 Cedar Road. 
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1 RECROSS EXAMINATION 
2 BY MR. WRIGHT: 
3 Q. Okay, I'm going to show you the same 
4 page and I have located the Cedarwood apartment 
5 zoning and I've located our property. And tell me if 
6 you disagree with those locations that I put on that 






The locations are approximately correct. 
Okay. 
MR. WRIGHT: I'd like the Court to see 
11 where our property is here, Cedarwood is here. 
12 MR. NUSBAUM : May I see where you marked 




MR. WRIGHT: Yes, sir. 
BY MR. WRIGHT: 
Q • And the same recommendation for medium 
17 density is found on the Cedarwood property as on 









MR. WRIGHT: Okay. That's all. 
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1 FURTHER REDIRECT EXAMINATION 
2 BY MR. NUSBAUM: 
3 Q. Now, Mr. Kirby, Cedarwoods where you've 
4 designated it on the exhibit, what zoning, what 
5 contemplated land use was that in 1979 on the plan? 
A. Tha t was zoned for industrial. 6 
7 
8 
Q. So it's been zoned down from industrial? 
MR . WRIGHT: I don't believe that's a 
9 matter for the Court to determine, whether it's done 





BY MR. NUSBAUM: 
Q. Has it been zoned from industrial to 
R-MF-1 to accommodate the Cedarwoods apartments? 
A. Well, I believe they were done but I 
15 believe it was R-MF-1, single-family, it was a mixed 
16 zoning, which means it was planned as a mixture 
17 according to the land use plans of different types of 








Q. In 1979 the outlook for that property 
was industrial, however, was it not? 
A. Yes, sir. 
MR. NUSBAUM: Does the Court have this 
exhibit? I want to make sure it doesn't get away. 
think that's the same as this. 
THE COURT: Yes. 
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l BY MR. NUSBAUM: 
2 Q. Is it the dark shading that represents 
3 industrial, is that where Cedar --
4 A. The gray represents the industrial. 
5 MR. NUSBAUM: Dark gray. I have no 
6 other questions. 
7 
8 FURTHER RECROSS EXAMINATION 
9 BY MR. WRIGHT: 
10 Q. Very little that was done on the 
11 Cedarwood rezoning was co~templated by the land use 
12 plan, was it? 
13 A. It was not contemplated in this land use 
14 plan. 
15 Q. Right. The '79 plan. Cedarwood is not 
16 shown as having 26 acres of commercial, is it? 
17 A. No. 
18 Q. Not shown as having high density 
19 apartments, is it? 






MR. WRIGHT: That's all. 
MR. NUSBAUM: Thank you, Mr. Kirby. 
·<witness excused). 
MR, W, F, DEVINEr We would ask that Mr. 
M~rkaam be oalled, I'm Rot ecrtaia that this witRess 
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2 THE I don't think he has. 
3 THE CO Have you been sworn? 
4 
5 
6 * * * 7 GARY MARKHAM, called as a witness by and 
8 on behalf of the Defendant, having been first duly 
9 sworn, was exam i ned and testified as follows: 
10 
11· DIRECT EXAMINATION 
12 BY MR. W. F. DEVINE: 
J 13 Q. Please state your name . for the Court, 
14 sir. 
::.. 
15 A. I'm Gary Markham. 
16 Q. And what is your address? 
17 A. 2019 Jolliff Road, Chesapeake, Virginia. 
18 And you are a City Councilman of the Q. 
19 City of Chesapeake? 
20 A. Yes, I am. 
21 Q. How long have you been a Councilman? 
22 A. I was elected and took office July 1, 
23 1986. 
J 24 Q. And you were a Councilman during the 
25 rezoning of the Seabrooke parce l that we're here 
i.98 
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1 about today; is that correct? 
2 • 
3 Q. to hand you --
4 May I ask what the purpose 
5 of this man's The City Council acts as 
6 as a body. individual authority to act. 
7 showing what they did. 
8 THE COURT: I don't know what he's going 
9 to until he's asked the questions where he 
10 I can't rule ahead of time about whether 
11 witness or not. 
12 * 13 Q . I hand you the document that's called 
14 City Council Package Docket Item A for the City of 
15 Chesapeake and ask if you can identify that. 
16 A. This is backup information provided to 
17 the City Council. 
18 Q . And does that concern the rezoning that 
19 we're here about today? I believe it states on the 
20 front R88-1 . 
21 A. Yes. 
22 . Q. And is that material that you received 
23 as a City Councilman? 
24 A. Yes. 
25 MR. W. F. DEVINE: I'd ask that this be 
199' 
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1 marked as an exhibit. 
2 
3 MR. W. F. DEVINE: I · st handed it to 
4 you, Mr. Wright. I seen it. 
5 MR. WRIGHT: but I 
6 assume that you're esenting to the Court that he 
7 had all that e Council had all that at the time 
8 they acted. 
9 MR. W. F. DEVINE: I was going to ask 





_ ... ...... ,,.. 
; ! ..,. 
..: . . ·.<-·· . . v'S ":--____ - -- --
Ask this be marked as an exhibit. 
THE COURT: This is Number 19. 
MR. W. F. DEV IN E: If I might use this 
15 for the witness. 
16 (Package Docket Item A was marked as 
17 Defendant's Exhibit Number 19 and received in 
18 evidence.) 
19 BY MR. W. F. DEVINE: 
20 Q. Now, you've identified this as the 
21 backup information that you received as a City 
22 . Councilman on this rezoning question; is that 
23 correct? 
24 A. Yes. 
25 Q. Do you recall when you received that 
;:uo 
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information? 
A. The year 1987, I believe. 
Q. Would that have been prior to the City 
4 Council meeting for February of 1987? 
A. Yes, that's always the occasion. 
Q. And when you received that information 
what did you do with it? 






9 Q. Okay. Do you read it in advance of the 









MR . WRIGHT : Your Hon9r, again , I think 
what this one man did is totally irrelevant. 
THE COURT: I overrule the objection. 
MR . WRIGHT: All right, note my 
exception. 
MR. W. F. DEVINE: Thank you, Your 
18 Honor . 
19 BY MR. W. F. DEVINE: 
20 Q. You reviewed that in its entirety prior 






I always do. 
And in general terms, sir, can you 
explain to the Court what type of information is in 
25 that document? 
201' 
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A. Basically it's backup information 
prepared by the planning department and the Planning 
3 Commission and we get the minutes from any action of 
4 the Planning Commission. That's what it was 
5 basically and, of course, it also relates us to 
6 location of the project and those kind of 
7 considerations. 
8 Q. Okay. Now, the City Council had acted 
9 in December of 1987, on December 8th to be specific, 
10 and I believe the last pag~ of that document would be 
11 the excerpt fr o m the minutes of that meeting 
12 concerning this piece of property. Is that correct? 
13 A. Ye s, sir. 
14 Q. Ca n you explain to the Court what the 
15 City Council d i d on December 8th with relation to 
16 this property? 
17 MR. WRIGHT: I object to that. The 
18 minutes speak f or themselves and he's no more 
19 competent to r e ad them than the Court is or any of 
20 the rest of us. 
21 THE COURT: Well, at the risk of 
22 redundancy I'll --
23 MR. WRIGHT: It shows what the body did. 
24 THE COURT: I overrule the objection. 
25 THE WITNESS: As I recall, we referred 
·202 
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1 the issue to the Planning Commission for 
J 
2 consideration. 
3 BY MR. W. F. DEVINE: 
4 Q. And you, in fact, seconded the motion to 
5 do that? 
6 A. I did. 
7 Q. And did you vote in favor of that? 
8 A. I did. 
9 Q. Do you know, sir, how and why that was 
10 done? 
11 A. I can tell you why ! 1 my part of it. ~ 
12 
J 13 objectioi to it, Your Honor. The as a 
14 group and his motives unannounced to do 
.:. 
15 with it. The minutes show said. 
16 THE overrule the objection. 
17 MR. Thank you, Your Honor. 
18 WRIGHT: Well, just let my objection 




21 THE WITNESS: Okay, it's a standard, 
22 first of all, I think that all of us as elected 
23 officials listen to the general public and our 
J 24 constituents and that's effectively what brought my 
25 attention to this specific project. There was a 
203 
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number of -- th e re was a lot of resistance and 
questions relative to the zoning or the present 
332 
3 category of that particular property and the effects 
4 of that, and the questions of the City Attorney 
5 
6 
brought about us referring it to the Planning 
Commission for consideration. It was brought about 
7 by the phone calls that we got, brought my attention 
8 to it. That's a fact. 
9 BY MR. W. F. DEVINE: 
10 Q. And what role does the Planning 







MR. WRIGHT: I object again, Your 
Honor. The state law tells us what the Planning 
Commission's role is. 
THE COURT~ Overrule the objection. 
THE WITNESS : They hire an advisory 
18 body. 




Q. Wh at do y o u mean by an advisory body? 
A. I mean that they take a look and look at 
any particular case and dig into the problems 
23 relative to it, make a recommendation to the Council, 
24 
25 
Council has final judgment. 
Q. Okay. 
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1 A. They recommend to the Council some 
2 procedure. 
3 Q. Okay. And in this particular case in 
4 response to the City Council's having referred this 
5 matter to them for consideration, do you know what 
6 recommendation the Planning Commission made to the 
7 Council? 
8 A. When, when it came back? 
9 Q. Yes, sir. 
10 A. They recommended that we rezone the 
11 property. 
12 Q. From what classification to what 
J 13 class if i c 'a ti on? 
14 A. R-MF-1 to R-15S, I believe. 
:.. 
15 Q • Okay. And do the documents that you 
16 received prior to this City Council meeting in which 
17 the rezoning occurred, do they give a justification 
18 for the Planning Commission's recommendation? 
19 HR, WRIGHT1 ObjeetioR1 ealls for his 
20 - - - - , , .. - ..: - -- - -- - - ·-. 
21 THE COURT. Well, Overrule the 
22 objeetioA .. '4: • 
, . ·- ·r·: 
23 THE WITNESS: Yes, sir. 
J 24 MR. WRIGHT: Note my exception. 
25 BY MR. W. F. DEVINE: 
Z05 
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Q. And, air , what to your reading of those 
documents, what were the justifications for that 
3 recommendation? 
4 MR. WRIGHT: Your Honor, I object. 
5 minutes of the Council show what the Council's 
6 reasons were that they gave. 
7 
8 that. 
THE COURT: This is supplemental to 
This is by actual participant in the whole 
The 
9 process that's going on, so that's the basis for my 
10 ruling and my ruling stands the same thing. Your 
11.· objection appl i es all t~e way through. 
MR. WRIGHT: All right, sir. 12 
13 THE WITNESS : I'm sorry. Would y o u 
14 repeat the que s tion? 
15 
16 
BY MR. W. F. DEVINE: 
Q. Yes , sir. To your re c ollection and your 
17 review of those documents what were the 
18 justifications for the Planning Commission's 
19 recommendation? 
20 A. Oh, the justification, of course, was 
21 the impacts r e lative to schools and roa d s 
22 specifically was the justification on their part. 
23 The change of c onditions of the neighborhood is 
24 effectively what I recall. Or t he changed 
25 circumstances . 
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1 Q. And what circumstances or cond i tions do 
2 you recall as having changed with relationship to 
3 A. From the original to 
4 Q . -- to this piece of property? And just 
5 so we clear the record and I think it's clear on this 
6 point, it wasn't just the ten-acre site in issue here 
7 that was rezoned? 
8 A. No . 
9 Q. It also included the developed portion 
10 of that property next door? 
11 A. The question that really was there was 
12 whether the property is truly R-MF-1 or whether it's 
13 R-lSS. That's what the question really was. 
14 Q. Okay. And how did you interpret the 
15 data that you received and the information that you 
16 received in order to make that determination whether 
17 this was appropriate R-MF property? 
18 A. First of all, after reading the backup 
19 information, which I always do, it was my personal 
20 interpretation that there had been a mistake made in 
21 1977 and that the means to correct that was for the 
22 Council to act . 
23 Q. And what sort of mistake are you 
J 24 ref erring to? 
25 A. I'm talking about the requirement by 
Z·CJ7 
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1 stipulation of the Planning Commission in 1977 that 
2 required upon the rezoning of this entire piece of 
3 property to be rezoned at R-lSS. 
4 Q • Obviously, you weren't here when Mr. 
5 Newbern testified, but would that be in relationship 
6 to the subdivision process? 
7 A. Yes, sir. 
8 Q. For this Seabrooke property? 
9 A. Absolutely. 
10 Q. Were you aware from the documents and 
11 information that you received as ~o the history 0£ 
12 the development of this entire 34-acre parcel? 
13 A. Well, I do recall from the backup 
14 information it is my view that the entire parcel 
15 would have been developed out as residential 
:.. 
16 single-family had the particular parcel in question 
17 been able to perk. The real reason it wasn't built 
18 out was because it wouldn't accept septic tanks. 
19 Q. And you were aware that at one point 
20 this entire 34-acre parcel was owned by Gideon 
21 Enterprises or Jim Bickford? 
22 A• Yes. 
23 Q • And that at one point he had put 
24 MR. WRIGHT: Your Honor, I think he's 
25 leading his wi tness. Every question is 
208 
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1 THE COURT: All right, rephrase the 
2 question. 
3 MR. W. F. DEVINE: Certainly, Your 
4 Honor. 
5 BY MR. W. F. DEVINE: 
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6 Q. Were you aware as to whether or not Mr. 
7 Bickford had put forth a unified development plan for 
8 this 34-acre parcel? 
9 A. Backup information says yes. Of course, 
10 I really wasn't around during that period of time. 
11 Q. Certainly. But ·according to the 









According to the information. 
From your advisory body? 
Yes. 
And were you aware as to whether or not 
17 the original development plan for this 34 acres 







A. The original from '69? 
Q. I believe there's one from 1968 and if 
those documents will refresh your recollection. 
A. '69, it seems to me it was all R-MF-1 at 
that point. 
Q • That was the time of the rezoning to 
25 R-MF-1? 
-Zu9 
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1 A. Yes. I'm not sure that was the rezoning 
2 or the original zoning. Frankly, I'm really not sure 
3 about that. 
4 Q. But that was the time that it was 
5 rezoned to R-MF-1? 
6 A. Yes. 
7 Q. And are you aware as to what type of 
8 development Mr . Bickford proposed? And perhaps those 
9 documents will refresh your recollection. 
10 A. S i ngle-family residential, R-15S, as I 
11 recall. -. 
12 Q • That was for the entire parcel? 
13 A. For the entire parcel. 
14 Q • And subsequent to that plan, which I 
15 believe the evidence has shown was called Watergate 
16 Shores, there was a townhouse project proposed; is 
17 that correct? 
18 A . I understand it was. 
19 Q. And subsequent to the townhouse project 
20 are you aware as to how the existing single-family 
21 development on three-quarters approximately of the 
22 property came into being? 
23 A. ~ can't give you exactly how it 
24 occurred. I will say that it was broken up into 
25 sections and t he developer of the land at that point 
210 
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1 brought it back a section at a time, which I don't 
2 think is necessarily unusual. 
3 Q. Okay. 
4 A. I think that can occur anytime. 
5 Q. But you've already testified concerning 
6 your view in 1977 approximately a mistake had 
7 occurred? 
8 A. Absolutely. 
9 Q. Was that during this process of bringing 
10 it back to single-family development? 
11· A. I think so'· yes. 
12 Q . How did you vote on t~e February 16th 
J 13 question? 
14 A. Give me the question. 
15 Q • The question of the rezoning of the 
.. 
16 property. 
17 A. I voted in favor. 
18 Q • Okay. And at the time that you voted in 
19 favor of this rezoning that's in issue today, were 
20 you aware as to the 1977 future land use plan? 
21 A. 1979? 
22 Q . I mean, excuse me, . 1979. I got my. dates 
23 confused. 
J 24 A. Oh, yes, I was very familiar. 
25 Q. And were you familiar with the proposed 
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development density for the area of 
A. Yes, sir. As a matter of course I 
3 always refer to that plan dealing with rezonings or 
4 use plans. 
5 Q. Okay. 
6 A. It's a standard. That's what I do all 
7 the time. 
8 Q. What was the proposed density? 
9 A. That one was three to five, as I recall, 
10 units per acre . 
11 MR. W. F. DEVINE: That's all I hav~ 6£ 
12 this witness at this time. 
13 
14 CROSS-EXAMINATION 
15 BY MR. WRIGHT: 
16 Q. Part of the backup information you've 
17 got in this sheet is a letter to the Planning 
18 Commission from a planner 
19 A. Yes, sir. 
20 Q. -- dated January 8th, which was a month 
21 or so before you downzoned your property? 
22 A• Right. 
23 Q. And you had this in the backup 
24 information? 
25 A. Yes, sir, as I recall, I did. 
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1 Q. Okay. I'm going to ask you to read 
2 the -- you've got this history of this property. 
3 Read this section that talks about the development 
4 plan for Watergate and see if you recall reading that 
5 and tell the Court what that report says to you. 
6 A. According to that site plan, the area of 
7 the current -- I'm assuming that's where you want me 
a to start. 
9 Q • Yes , sir. 
10 A. The area of the current Seabrooke 
11 Landing subdivision was to contain the townhouse~ or 
12 the portion of the property which currently involves 
J 13 the proposed condominium was to be left vacant for 
14 future development. The records indicate the 
15 developer was hoping to construct apartments in the 
16 remaining portion. 
17 Q • All right. So the history that the 
18 planning department gave you made it very clear that 
19 the developer held out that ten acres from the 
20 proposed Watergate development and had planned in the 
21 future to construct apartments on that property? 
22 A. That was from 1972, 1971 to 1972, and 
23 the stipulation was placed on the property in 1977. 
J 24 Q. Well, that's what you say. But the 
25 records indicate that the stipulation only had to do 
Zl.3 
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with section two, phase one, not this property. 
Anyway, it was made clear to you in this report that 
3 the staff knew a nd the City records indicated that 
4 the developer wa s hoping to construct apartments on 
5 this ten acres? 
6 A. In ' 71 and '72, according to that. 
7 Q. Yeah. Now, were you on the City Council 
8 when you rezoned the 10.3 acres over her~ for 
9 Cedarwood? 
10 A. Yes, sir . 
11 Q. You vote for that one? 
12 A . Ye s, sir. 
13 Q. And what was the land use plan 
14 recommendation for that 10.3 acre s that now allows up 
15 to 160 apartments on it? 
::. 
16 A. I don't recall. 
17 Q . Do n't recall. 
18 A . No . 
19 Q. Who is Cedarwood Associatess? 
20 A. As I re ca ll, that, o f c ourse ties 
21 directly to Bill Her r ing and I don't know who 
22 Cedarw oo d Asso c iates is. I know t hat he's a 
23 principal in that gr o up. 
24 Q • He rring and Overton ? 
25 A . Ye s, that's familiar. 
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1 Q. Either one of those gentlemen a former 
2 City Councilman in Chesapeake? 
3 A. Yes, sir . 
4 Q. How many of those two? 
5 A. One. 
6 Q. Okay. You-all zoned this 10.3 acres for 
7 apartments R-MF-1 almost simultaneously with 
8 downzoning this ten acres? 
9 A. Half a mile away . 
10 Q. Pretty good swap of ten acres for ten 
11 acres, isn't it? 
12 A. I don't think so. 
J 13 Q. You don't? 
14 A. I think they're entirely two different 
15 parcels and two different considerations. 
16 Q. Yes. One consideration is that Cedar 
17 Road 
18 MR. NUSBAUM: Is that a question, one 
19 consideration is? 
20 ~! :i. . WRIGHT: I haven't finished it, 
21 though. 
22 MR. NUSBAUM: Your Honor, he's arguing 
23 the case. 
J 24 BY MR. WRIGHT: 
25 Q. Isn't one consideration the fact that 
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Cedar Road is already overcrowded? 
A. No, one consideration in the difference 
3 in the two zonings is Cedarwood Associates absolutely 
4 drops its traffic into Cedar Road. 
5 Q • Does it? 
6 A• Yes. 
7 Q. What about two entrances on Bells Mill 
8 Road? 
9 A. Oh, yes. It has them, too. 
10 Q. Two of them, not one but two on Bells 
11 .. Mill Road? 
12 A. I realize that. 
13 Q • And another one on Cedar Road? 
14 A. More access. I realize that. 
15 Q • Okay. Now, in your backup data on this 
16 downzoning were you given the information that the 
17 planning staff and the City staffs had twice 
18 recommended approval of the multifamily site plan on 
19 Seabrooke? 
20 A. We were informed of the previous action 
21 which was occuring. 
22 Q • It only occurred a coup l e of weeks 
23 before you initiated the downzoning, last favorable 
24 report was No v ember 25th. You initiated the 
25 downzoning on December the 28th? 
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1 A. I read that in the backup. 
2 Q. Right . Was a deal made to downzone this 
3 one and upzone this one for Herring and Overton? 
4 A. That's a ridiculous question, absolutely 
5 untrue . 
6 Q. All right. Just a coincidence in time? 
7 A • I don't think one has anything to do 
8 with the other. 
9 Q. You also put 26 acres of commercial 
10 right on Cedar Road , which . is an overcrowded road, 
11 correct? 
12 A. Don't have anything to do with this 
] 13 question, I don't believe. 
14 Q • It doesn't? 
15 A. No, sir, it does not. They are t wo 
16 independent parcels. 
17 Q. The land use plan didn' t recommend 
18 putting 26 acres of commercial on Cedar Road there, 
19 did it? 
20 A• First of all, the land use plan is 
21 absolutely not cut in stone and it has to be 
22 considered for its own merit, depending upon whatever 
23 problem that we deal with. 
J 24 Q • You can use it as a shield or as a 
25 sword, can't you, depending on whose property it is? 
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A. According to the City code and also the 
State Code, we' r e to use it as a guide. 
3 Q. Right. So when you got Overton and 
4 Herring's property, it's only a guide, doesn't make 
5 any difference? It doesn't call for 26 acres of 
6 commercial here or ten acres of apartments. We can 
7 do it because it's a guide. Over here now the latest 
8 thing is that the land use plan calls for the same 
9 thing here as it does here, but we can downzone this 
10 piece, right? 
11 A. I think the major difference of these 
12 two parcels is that the Cedarwood Associates' parcel 
13 came there as a complete planned unit. 
14 Q. It's not a PUD, is it? 
15 A. No, but it was a planned unit and came 
16 to us with commercial and multifamily and so forth as 
17 you see in our zoning, so to me it was considering 
18 the entire parcel as probably occurred back during 
19 the original parcel. 
20 Q. Anything to prevent these gentlemen from 
21 selling off parcels in Cedarwood? 
22 A. I don't have any idea. I'm sure they 
23 have to comply with the law. 
2 4 . Q • Can they resell the parcel? 
25 A. I'm sure they can . 
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1 Q. Let me ask you this question: Do you 
2 find anything objectionable about the single-family 
3 in Cedarwood that backs up to the apartments? 
4 A. I think in each and every case there's 
5 probably a requirement for a buff er in that 
6 particular area. I don't remember for sure. 
7 Frankly, I have not read back over the information 
8 relative to Cedarwood Associates . I did review all 
9 of the information before I came to the courtroom in 
10 this case. 
11 Q. Look at the plat up here . Look at the 
12 single-family homes that back up to the apartments 
J 13 completely on one side of the apartments, part of the 
14 other side of the apartments. Do you find anything 
15 objectionable about that from a planning standpoint? 
16 A. Normal situation is between 
17 single-family and commercial developments you have a 
18 buffer of some type. 
19 Q. Is that right? 
20 A. Yes, sir, I think so. 
21 Q. Okay . 
22 A. I'm not a professional planner. 
23 Q. There's no creek or canal that separates 
J 24 the apartment property from the single-family, is 
25 there, in the Cedarwood development? 
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A. Not that I know of. 
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6 Q. I'm going to hand you a copy of what has 
7 previously bee n marked an exhibit in this case , which 
8 is the Great Bridge growth area future land use plan 
9 that is the 19 7 9 plan. I'm going to ask you, sir, 
10 previously a wi tness has identified the multifamily 
11 portion of Ced a rwoods as b~ing · in this dark shaded 







A. I don't think so. I think it's more 
down in this a r ea. 
Q • On top of Cedar Road? 
A. Yes. 
Q • And what are these dark shaded areas on 
19 the south side of Cedar Road? 
20 A. High density. 
21 Q • So it's your recollection that the 
22 Cedarwood multifamily portion is direct l y in the 
23 vicinity of the high density as shown on that plan? 
24 A. Yes, relative to this particular plan. 
25 MR. W. F. DEVINE: Thank you. That's 
22a 




1 all I have. 
3 a question. I think it's probably in the 
4 here. I suppose this memorandum that has been 
5 introduced, has it been introduced? 
6 MR. LYLE: January 8th. 
7 MR . WRIGHT: 
8 introduced. It's part of the other. 
9 MR. W. F. DEVINE: part of this 
10 exhibit, Your Honor. 
11 · THE COURT: Do one over the.re? 
12 MR. W. F. DEVI Your Honor, it's in 
] 13 the City Council at has been marked as 
14 Defendant's 19. I'm ing to locate it for you. 
=-15 THE That's all right. Whose is 
16 that? 
18 Wright's. 
19 Check to make sure it's in 
20 there. should be page 12 of that. 
21 THE COURT: Page 12? 
22 MR. W. F. DEVINE : . That front page would 
23 
J 24 
25 THE COURT: Mr. Markham, I assume that 
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this document marked Defendant's Exhibit 19 here was 
given to all the members of Council. 
3 THE WITNESS : Yes, sir. 
4 THE COURT: At the same time under the 
5 same circumstances it was given to you. 
6 THE WITNESS: Yes, sir. The normal 
7 thing is we get it in advance to review. 
8 THE COURT: Do you remember what the 
9 vote was on the Council for and against the 
10 proposition that was advanced here? 
11 THE WITNESS: I think if I recall it was 
12 unanimous. I'm not absolutely certain. 
13 THE COURT: Okay, that's all I have. 
14 
15 sure I haven't missed one housekeeping matter, 
:... 
e 
16 minutes of the February 16th meeting of the ity 
17 Council I believe are in evidence, but case --
18 MR. WRIGHT: They evidence. 
19 MR. W. F. DEVINE: es, I thought you 
20 put them in y e sterday aftern on. 
21 T HE COURT: can step down. 
22 MR. W. Thank you, Mr. 
23 Markham. 
24 
25 * * 
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1 DONALD CAREY WILLIAMS, called as a 
2 witness by and on behalf of the Defendant, having 
3 been previously duly sworn, was examined and 
4 testified as follows: 
5 
6 DIRECT EXAMINATION 
7 BY MR . W. F. DEVINE: 










Donald Carey Williams. 
Okay. And what's your address, sir~ 
861 Jo Anne Circle in Chesapeake. 
And you're a member of the Chesapeake 
14 Planning Commission? 
15 A. Yes, I am. 
16 Q. And how long have you been a member of 
17 that commission? 
18 A. Since January of 1986. 
19 Q • So you were a member of that commission 
20 during the issues that we're before the Court on 
21 today. 
22 A. Yes, I was. 
Q. After coming on the Planning Commission, 23 
2 4. sir, have you been involved in any education 
25 concerning planning matters? 
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I have been enrolled in the A. Yes, sir. 
Virginia Certified Planners Institute and have 
3 received certification from them. It's a program 
4 operated by the Virginia Citizen Planners 
5 Association. And I've also attended their subsequent 
6 institutional things. 
7 Q. An d what is the nature of the training 
8 or education you received in order to become a 
9 certified planner? 
10 A. We went through a course study that 
11 in.eluded reviewing the State .codes that pertained-. to 
12 planning. We also went through course study that 
13 included what was good planning, the types of things 
14 that planners look for in reviewing items that would 
15 come before them, the rigors that a planner would go 
16 through in reaching good decisions. 
17 Q. And at some point in October of 1987 a 
18 site plan came before the Planning Commission 
19 regarding this ten-acre parcel or so that's in issue 
20 here. 
21 A• Yes, sir, I believe so. 
22 Q. And in general terms do you recall what 
23 that plan cal l s for? 
24 A• The original plan called for multifamily 
25 dwellings and I don't recall the exact density, but 
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1 it was a complete plan that included the proposal for 
2 multifamily housing, that included three-story 
3 buildings and somewhere between 14 and 16 units per 
4 acre. 
5 Q. And in October or prior to your 
6 consideration of that site plan in October of 1987 
7 did you make any investigation of the property? 
8 A. Yes, sir. Upon receiving our packets, I 
9 reviewed the site and, of course, reviewed all our 
10 reports. 
11 Q. Okay. In your report do you recall the 
12 report of the planning staff? 
J 13 A. Yes, sir, in general, yes, sir. 
14 Q. And what did that recommend? 
15 A• Well, at the time it -- I recall the 
16 planning staff went through the technical issues 
17 involved with the plan that had been presented by 
18 Marsh Harbour Associates, I believe, and they had 
19 recommended that based on those findings of the 
20 technical aspects that it met the minimum standards. 
21 Q. Under the zoning ordinance? 
22 A. Under the current zoning, yes. 
23 Q. And the Planning Commission acted at 
J 24 that point to refer this to their November meeting; 
25 is that correct? 
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A. Yes, sir. 
Q. And why was that? 
3 A. There were several issues raised at the 
4 meeting that pertained to questions surrounding the 
5 nature of the property, the residents and areas 
6 surrounding that proposed development were 
7 questioning the validity of putting three-story 
8 multifamily housing in that particular neighborhood 
9 and there were some questions raised also about the 
10 actual propriety of the existing zoning at that time. 
11 .. Q . And did you. vote to refer it to a 
12 November meeting yourself? 
13 A• Ye s, sir, I did. 
14 Q. Now, you mentioned some aspects of the 
15 plan as it was submitted at that point, and one of 
16 them I believe you said was three-story multifamily 
17 buildings. Do you remember how many buildings were 
18 going to be on the site? 
19 A. No, sir, I do not recall the exact 
20 number. 
21 Q • Okay. Do you recall from your 
22 investigation of the Seabrooke Landing neighborhood 
23 and of this p r operty what the siz e of the bui l dings 
24 or size of th e developed houses o n the adjacent 
25 parcel? 
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1 A. Yes, they were the typical in Seabrooke 
2 Landing. I should say the houses are what we would 
3 call typical middle to upper type of single-family 
4 dwellings, ranch-style brick facade or two-story, 
5 story and a half type or two-story colonial-type 
6 houses. 
7 Q. To your recolle~tion were there any 
8 three-story dwellings in the developed portion of 
9 Seabrooke Landing? 
10 A. No, sir, not to my recollection. 
11 Q. Now, much has been raised by the 
12 plaintiffs in this case of the existence of a 
J 13 so-called canal in between the two properties. Did 
14 you view that so-called canal? 
15 A. Yes, I have. 
16 Q . Did that come into play, did that in 
17 your mind create any buffering effect between these 
18 two? 
19 A. No, sir, it did not. To me it did not 
20 appear to be a substantial larid use barrier. It 
21 appeared to be a different in a marshy area is about 
22 all I could say about it. 
23 Q. Now, following your, not your, the 
J 24 Planning Commission's vote to move this to their 
25 November meeting, do you recall any suggestions that 
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had been made to the developer, Marsh Harbour? 
A. Yes, sir. I believe there was 
3 discussion about the three-story nature of the 
4 building, about the intensity or the intensity of 
5 development, which relates not only to density but 
6 the configuration of the various buildings on the 
7 property itself. Those were some planning issues 
8 that, site plan-type issues that we were looking at, 
9 and the commun i ty had raised some impact issues that 
10 the planning staff would be looking into as well. 
11 Q. Okay. And your November meeting I 
12 recall was on November 25th; is that right? 
13 A. Yes, sir. 
14 Q. And did you receive a revised site plan 
15 at the November meeting? 
16 A. It was revised somewhat. There had been 
17 a few changes in the footprint of the plan in that 
18 there was a building that was to be moved, pump 
19 station, I believe, and possibly some alteration of a 
20 couple or three of the buildings. 
21 Q • I s it accurate to say that a couple of 
22 the buildings were moved on the site and that four of 
23 the buildings , I believe Mr . Hightower's testimony 
24 was were reduc ed partway in height? 
25 A. Yes, that's correct. 
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1 Q. Now, those modifications as you've just 
2 des~ribed them, in your opinion and in your 
3 consideration of this site plan before the Planning 
4 Commission, did they have any real impact on the 
5 concerns that you had at the October site plan? 
6 A. I did not feel that the revision was 
7 substantial enough to remove the concerns that I had 
8 about the site plan and its impact on the surrounding 
9 neighborhood. 
10 Q. And do you recall the outcome of the 
11 November Planning Commission meeting? 
12 A. Once again, there was consideration to 
13 continue that item until a more suitable plan could 
14 be brought forward. I remember that, once again, the 
15 two-story nature of the buildings was discussed at 
16 that time by the commission. 
17 Q. The two-story nature of the buildings, 
18 what do you mean by that? 
19 A. Well, the absence of the t wo-sto r y 
20 nature, I should say. The nature of the three-story 
21 buildings versus the two-story buildings and the 
22 impact that they would have on the surrounding 
23 neighborhood. 
J 24 Q. Do you remember making comments at the 
25 February not the February , at the November 25th 
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Yes, I believe I made some comments. 
And what were your comments? 
Well, my comments were in general that 
6 the site plan as presented, again, did not deal with 
7 all of the issues of impact and compatibility with 
8 the neighborhood and that I felt that some more work 
9 needed to be done in order to bring the site plan 
10 into compliance with the surrounding neighborhood. 
11 Q. Okay. And do you iecall how far in ~ 




that revised or modified site plan was received? 
A. It was not received by the Planning 
Commission directly, but it was our understanding 
16 that the revised, their revised plan was not brought 
17 into the planning department until about a day 
18 before . I'm not -- that was what we were told at the 
19 time. 
20 Q. Did it come to your attention whether or 
21 not the plann i ng staff felt it had adequate time to 
22 review these r evisions? 
23 A. ~he staff recommended that they had not 
24 had adequate t ime to review the site plan and thus 
25 we -- that was another reason, another element in our 
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decision to continue that item as it required that 
they, being the planning staff, review the site plan 
for all their technichal aspects. 
Q. And when was the next Planning 
Commission meeting after the November meeting? 
A. The next meeting wasn't, as far as was 
in as far as a site plan meeting would be in 
January. 
Q. Was that January 27th, approximately? 
A. Yes, the second meeting, we have two 
meetings a month, genera.lly speaking, the first being 
for public hearings and the second_for site plan 
review, and that is usually on the fourth Wednesday 
of the month. December's meeting was suspended due 
to the closeness to the Christmas holiday. 
Q. And at the next site plan review meeting 
of the Planning Commission had you received a revised 
plan in accordance with the comments made in the 
November meeting? 
A. The only plan that I'm aware of 
receiving was the one that was considered revised for 
November. 
Q. And how would you describe that plan . as 
far as compatibility with the surrounding 
neighborhood? 
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A. I felt that it had not brought the site 
into. comp l i an c e as far a s comp at i b i l i t y w it h the 
3 surrounding neighborhood of Seabrooke and the 
4 historical community of Bells Mill, which also abuts 
5 it on the opposite side. 
6 Q. Now, this case obviously that we're here 
7 on today regards the rezonin9 of the Seabrooke 
8 property, and the commission reviewed this rezoning 





Ye s, sir. 
And do · you recall what informatio~ you 
12 received and g e nerated in response or what actions 
13 you took in re s ponse to the directions by City 
14 Council to con s ider the appropriateness of the zoning 
or of rezoning that property? 15 
16 A. Well, as generally accepted we received 
17 our staff report written by the planning department 
18 that had the background and history of the property 
19 as well as their findings. An d , of course, once 
20 again, we reviewed the property and had access to 
21 those types of records as well . 
22 Q. Okay. And what in particular, if 
23 anything, of t he department's r eview of the history 
24 
25 
of this Seabrooke neighborhood bore any . effect on 
your decision ? 
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1 A. Well, it became obvious in looking at 
2 the history of what was, what is now called Seabrooke 
3 Landing that at one time it contained a larger parcel 
4 of multifamily that goes back I think to about 1969. 
5 Over the years developers had rezoned the property 
6 single-family and had created what we now have as 
7 Seabrooke Landing and in effect had left, by mistake 
8 or whatever had left a smal 1 pu~ .... c: ..I. , t..u..a.i:s J:ldrcei or 
9 multifamily that rema1nea in tne m1ast or 
10 single-family somewhat like as if it had been spot 
11 zoned. 
12 Q • And from the planning information and 
J 13 the planning training that you've received in 
14 connection with your position on the Planning 
15 Commission, did you believe that this remaining 
16 ten-acre parcel was appropriate or inappropriate for 
17 R-MF zoning? 
18 A. I felt given the test of compatibility 
19 with the existing zoning, the impact the _ type of site 
20 would have, the consistency with zoning and the 
21 impacts that that type of zoning would have on Bells 
22 Mill Road and those types of things that I felt it 
23 was inappropriate to be zoned R-MF-1. 
J 24 Q • And the Planning Commission recommended 
25 the rezoning to R-15S; is that correct? 
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A. Yes, that's correct. 
Q. An d it was subsequently rezoned? 
3 A. The City Council's action did so. 
4 Q. No w , you testified earlier that prior to 
5 the October or at the October Planning Commission 
6 meeting on the site plan that the staff had 
7 recommended approval of that site plan; is that 
8 correct? 
9 A. Yes. 
10 Q . Okay. Now, in that recommendatio n for 
11 approval did they also provide data and informati-0n 
12 concerning this plan? 
13 A. Yes, sir, they had their staff report . 
14 Q. Okay. And based upon the data and 
15 information contained in the staff report, did you 
16 agree or disagree with · the planning department's 
17 recommendation? 
18 A. On the October report? 
19 Q. On the October. 
20 A. I felt that there were other factors to 
21 be considered and while they covered the technical 
22 aspects, I fe l t that there were other items to be 
23 considered and generally I did not find an agreement 
24 with their original recommendation. 
25 Q • Okay. Now, you have test i fied that you 
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1 thought the site plans, both the revised and the 
2 original site plans, presented a plan of development 
3 for that 9.88-acre parcel that was incompatible with 
4 the Seabrooke neighborhood. Based on what factors do 
5 you conclude that that site plan was incompatible? 
6 A. Well, the factors that I looked at as a 
7 planning commissioner exceed the minimum standards 
8 such as setbacks and maximum densities that go into 
9 areas that are laid out for us code-wise such as 
10 compatibility with surrounding community. This was 
11 obviously not a compatibl~ zoning type or ~ompatible 
12 dwelling type. We also look at impacts that a 
J 13 particular site will have, not only on the roads and 
14 schools which we looked at in this case, but also the 
.:.. 
15 impacts that it would directly have on the 
16 surrounding community, and this would have had a 
17 direct impact on the surrounding community. 
18 Q. What effect, if any, did the height of 
19 the proposed buildings have on your decision 
20 regarding compatibility or incompatibility of that 
21 plan? 
22 A. I felt that was a very strong point to 
23 consider and ~y opinion was voiced by other members 
J 24 of the commission as well, but I had voiced it during 
25 the deliberation that the nature of three-story 
23~) 
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l 
1 buildings in a community where there are no 
2 three-story dwellings and it's all residential in 
3 that corridor may be a plan less than compatible. 
4 Q. And, similarly, what effect, if any, did 
5 the mass or the land cover of the proposed site plan 
6 have? 
7 A. Well, that's the thing that we deal with 
8 that's called intensity of development that takes 
9 into consideration not just t~e density but the 
10 footprint of how the buildings are arranged. And in 
11· this particular site plan the arrangement was such 
12 that the build i ngs were maximized on the ground cover 
J 13 and they basica lly had a combination of buildings and 
14 parking and roa ds and the like and that produced a 
15 very intense d evelopment in the midst of ... 
16 single-family, backyard, swing-set type of 
17 neighborhood like Seabrooke Landing would have. 
18 Q. And Mr. Markham, City Councilman, 
19 introduced into evidence or through him we introduced 
20 into evidence this City Council package for the 
21 rezoning request, and this includes a document 
22 entitled Chesapeake Planning Commission January . 13, 
23 1988 Public Hearing, with the commission 
24 recommendation of eight, zero and one to recommend 
25 the rezoning. And I'll ask you if you can flip 
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1 through this and determine to the best of your 
2 recollection if that is an accurate set of minutes 
3 regarding this issue. 
4 A. Yes, sir, I believe it is. 
5 Q. And the vote was eight to zero to one. 
6 Did you vote in favor of the recommendation? 
7 A. Yes, sir, I did .. 
8 Q. Do you recall who the abstaining doctor 
9 was? 
10 A. Mr. Krasnoff. 
11 Q. Dr. Krasnoff of the Planning Commission? 
12 A. Yes. 
J 13 MR. W. F. DEVINE: I believe that's all 




17 BY MR. WRIGHT: 
18 Q. Mr. Williams, what's your age, for the 
19 record? 
20 A. 3 4 • 
21 Q • And what's your education? 
22 A. I have a bachelor of science in business 
23 administration and a master of business 
J 24 administration. 
25 Q. And what's your occupation? 
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1 A. I'm a leasing associate. 
2 Q. A leasing associate. 
3 A. Yes. 
4 Q. With whom? 
5 A. Wynne Leasing Associates. 
6 Q. Automobiles? 
7 A. Equipment, automobiles. 
8 Q. Okay. And you've been a member of the 
9 Planning Commission how long? 
10 A. S i nce January 1.986. 
11 Q . Okay. It's a fact that there hasn't -
12 been a comprehensive rezoning of all the land in the 
13 City of Chesape ake since you've been on the Planning 
14 Commission, has there? 
15 A. Th ere has been no comprehensive .., 
16 rezoning, no, sir, you're right. 
17 Q • Okay. Are you aware that the only 
18 comprehensive rezoning that's ever been done of all 
19 the land in Chesapeake was done in 1969? . 
20 A. When the City in total was --
21 Q. Yes. 
22 A. - - was zoned. 
23 Q • Yes , rather than piecemeal. 
24 A• That's my understanding. 
25 Q • Okay. And that's the time that this 
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property was zoned R-MF-1, correct? 
A. That's my understanding. 
Q. Okay. Now, which came first, the R-MF-1 
zoning or the construction of the single-family 
homes? 
A. According to the records, the R-MF-1 
zoning was in place before the circumstances changed. 
Q. Okay . So the single-family homes were 
built with the multifamily zoning in place, what you 
said. 
Now, are there height restrictions in 
the R-MF-1 zoning district? 
A. I'm not sure about that. 
Q. Well, you've talked all about your 
concern about height. You don't even know whether 
the site plan you were looking at for Seabrooke 
complied with the height restrictions applicable to 
the district; is that correct? 
A. I'm not sure about height restriction. 
Q. You just do it based on your own gut? 
A. No, sir . 
. Q. Well, what did you put the Seabrooke 
site plan against, your gut feelings or the height 
restrictions in the zoning ordinance when you looked 
at it? 
239 
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1 A. I looked at the surrounding community, 







Q. What's the height restriction for 
single-family? 
A. I ' m not familiar with that at this time. 
Q. Don't know that, either. Any different 
8 height restric t ion for single-family than for 
9 multifamily? 
10 A. That wasn't the issue that I was 
11 speaking of. 
Q. Well, you spent a lbt of time on it here 12 
13 today. Is there anything in the ordinance that would 
14 prevent somebody from building a three-story 
15 
16 
single-family home? There isn't, is there? 
A. I would have to ref er to the department 
17 for that. 
18 Q • You don't know. All right. What's the 
19 tallest building on Cedar Road here in the cor r idor 
20 that we've be e n examining from Albemarle to the 
21 community col l ege ? 
22 A. I believe that there's an office 
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1 Q. How about the Civic Center that's right 
2 out here in front of us, how tall is that? 
3 A. That's not, that's on the other side of 
4 Albemarle Drive. 
5 Q. How tall is it? 
6 A . That's six stories tall. 
7 Q. Okay. Right across the street from 
8 one-story, single-family homes? 
9 A. Well, it's right across the street from 
10 a two-story church and some single-family 
11· development, that's corr~ct. 
12 Q. Okay. Does that give.you any heartburn 
13 or is it okay just because the City built it? 
14 A. Let me see. Could you point that site 
15 out on the map for me? 
16 Q. The Civic Center? 
17 A. Yes, sir. 
18 Q. Yes. Right here. 
19 A. Okay. And that's zoned what? 
20 Q. Right here. 
21 A. What's that zoned? 
22 Q. It's zoned 0-1 but -it's right across the 
23 street from R-158. 
J 24 A. It's zoneed 0 and I, yes. 
25 Q. Right across the street from R-158. 
·24'.1 
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Now, tell me when the Planning 
3 Commission reviews a site plan such as the one f or 
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4 this ten-acre proposed multifamily development, where 
5 are the written criteria that you go by to evaluate 
6 that site plan to see that it complies with the law, 





Wo uld you explain that better? 
Where are the written regulations or 
10 rules or guide l ines that the Planning Commission goes 
11 by when it loo k s at a site plan for a proposed 
12 multifamily de v elopment such as ours in an R-MF-1 
13 district? Wha t do you look at to see whether i t 
14 passes muster? 
15 A. Okay , well, technically the subdivision 





Not talking about subdividing property 
There's no subdivision involved. We' r e 
19 talking about a site plan; no subdiv i sion involved. 
20 A. Well, the State code se t s o ut wha t we 





Q • Yo u tell me where i t is. What l.S it 
that you l o ok at? There's nothing in th e State law 
about site pl a ns and what you look at. You tell me 
what it i s. 
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A. It does talk about site plans and it 
talks about the compatibility and impacts that they 
have. 
Q. You cite me such a provision. 
THE WITNESS: Your Honor, I don't know 
how to answer that. 
Q. I want to know what you look at. Where 
are the rules? 
THE COURT: Just tell us what you look 
at. 
THE WITNESS: Okay. 
BY MR. WRIGHT: 
Q. Does the City of Chesapeake have any 
written rules to guide the Planning Commission in 
evaluating a site plan for a multifamily 
development? I'm not talking about a subdivision at 
all. I'm talking about a site plan. You know the 
difference between a site plan and a subdivision 
plan, don't you? 
A. Yes, sir, I do. 
Q. What do you go by? What does the City 
of Chesapeake give you as a planning commissioner to 
go by? 
A. Well, we have the staff reports to check 
the building codes . 
. ~43 
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Q. What rules? I'm not talking about the 
staff reports. What rules do you go by? 
3 A. I'm not sure exactly what you're looking 
4 for. 
5 Q. What I'm getting at is where do you get 
6 off saying even though the zoning ordinance says an 
7 apartment buil d ing in an R-MF-1 district can be 35 
8 feet high, I don't want it to be more than one 
9 story? Where do you get off doing that? Where is it 
10 in the law that you can do that? 
11 A. I ' m appointed to be a Planning 
12 Commissioner a n d we have the charge of recommending 
13 on the compatibility of site plans with surrounding 
14 communities. 
15 Q. So it's based on the individual feelings 
16 of individual members; · is that correct? 
17 A. No, sir. 
18 Q. Well, where are the rules? 
19 A. It's based on the compatibility with the 
20 existing communities. 
21 Q • Where is that written down? 
22 A. That's written down a lot of ways, but 
23 it's also in our minds and our observations. 
24 Q. Are you telling me that -- forget 
25 Seabrooke. Le t's take Cedarwood, okay? 
24(i 
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1 that Cedarwood as it is is zoned R-MF-1, ten acres, 
2 just like I got here. And there's a single-family 
3 development not planned but already on the ground 
4 next door, okay? Are you telling me that you've got 
5 the power as a Planning Commission to tell me I can't 
6 develop this property multifamily because there is a 
7 single-family development next door? 
8 A. We review the site plan. 
9 Q. Under the site plarr review you've got 
10 that power? 
11 A. We review the site plan for its impacts 
12 and compatibility with the existing community. 
] 13 Q. What does that mean you can tell me 
14 about my site plan, that I can't build any 
15 apartments? 
16 A. That tells us that we look to see if it 
17 is compatible with the existing community. 
18 Q. Can you keep me from building any 
19 apartments because you think it's incompatible? 
20 A. We have the charge of approving the site 
21 plan. 
22 Q. Can you through the site plan approval 
23 keep me from building apartments on this ten acres 
J 24 even though it's zoned multifamily because there's a 
25 single-fam·ily development next door? 
.24:5 
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A. We look for the technical bounds and 
then we look at the existing community for the 
3 compatibility and impacts that it will have . 
4 Q . You haven't answered my question. 
5 A. That's what I do. That's what we do. 
6 Q. Can you keep me from building any 
7 apartments on my property because you don't like my 
a site plan? 
9 A. Ex plain that a little more. 
10 Q. Can you through the site plan review and 
11 · approval process keep me . from developing my property 
12 as multifamily because there is a ~ingle-family 
13 development ne x t door and you think it would be 
14 incompatible? 
15 A. I f it's incompatible then we take our :.. 
16 votes accor~ingly. 
17 Q. But you think that that's sufficient 
18 reason to turn down a site plan? 
19 A. That's what's set out in the State code . 
20 Q. It is ? 
21 A. Yes, sir. 
22 Q. But you can't tell me where it's set 
23 out? 
24 A. It's in 15.1 and I don't know what 
25 section it is . 
'";14· ..... . r.- ';..) 
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1 Q. Right. All right . Can you keep me from 
2 developing because you think my building is too high 
3 even though I meet the zoning ordinance requirements? 
4 We apply the test of compatibility. 
5 Q. Uh-huh. Now, the zoning ordinance sets 
6 forth the height restriction in an R-MF-1 district, 
7 correct? 
8 A. The zoning ordinance does. 
9 Q. Yes. But you don't know what it says, 
10 correct? 
11 A. I don't have it with me. 
12 Q. You don't know whether it says 35 feet 
J 13 or 40 feet or what? 
14 A. I have that available to me. 
15 Q. The zoning ordinance also provides 
16 maximum lot coverage, does it not? Doesn't it say 
17 what percent of a lot area can be covered by a 
18 building? 
19 A. At present it does, yes. 
20 Q • Okay. And even though the zoning 
21 ordinance says I can cover up to 35 percent of my 
22 property, if you think it should be 25 percent you 
23 can just tell me "I don't like your site plan because 
J 24 I like 25 percent." 
Is that the way you view it? 
25 A. Could you restate that? 
. 2~17 
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1 
1 Q. Very simple. The ordinance says I can 
2 only cover 35 percent of my property with buildings. 
3 You look at my site plan as a Planning Commissioner 
4 member and you say even though the ordinance says and 
5 my stomach tells me 25 percent is enough and you can 
6 turn down my site plan based on that; is that 
7 correct? 
8 A. That's a hypothetical. 
9 Q. Well, in what way then did Seabrooke's 
10 site plan fail to conform to the requirements of the 
11 zoning ordinance with respect to either height, ~ot 
12 coverage or anything else like that? 
J 13 A. It was compatibility with the existing 
14 community. 
15 Q . Compatibility. The magic word. Define 
16 that for me and show me where it's in the City 
17 ordinance anyplace you can. 
18 A. Yo ur Honor, I don't have that with me. 
19 Q. You can't, can you? 
20 A. I don't have that with me at this time. 
21 Q • Is there another City ordinance other 
22 than Section 25-30 that talks about your power to 
23 review a site plan? 
24. A. I'm not familiar with another one, but I 
25 know that the State code is also listed. 
248 
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1 Q. And 25-30 simply says that in view of 
2 the need for flexibility to meet the special design 
3 needs of such developments the Planning Commission 
4 may adjust the requirements of the chapter where 
5 existing or contemplated street and lot layout, make 
6 it impractical to apply the requirements so long as 
7 the adjustment is consistent with the intent of the 
8 chapter. 
9 That would indicate to a layman like me 
10 that the purpose of this is to let you-all relax some 
11 of the restrictions of the zoning ordinance because 
12 of topography and that sort of thing where a wooden 
J 13 application would give me problems with my street 
14 layout and so forth. You view it as a club; is that 
15 correct? .:.. 
16 A. A what? 
17 Q. A club. 
18 A . Could you explain that? 
19 Q. To prevent any development simply 
20 because you say it's incompatible. 
21 A. Would you state that positively so I 
22 could . respond rather than hypothetically? 
23 Q. Never mind. Never mind. 
J 24 When the staff recommended our 
25 application you got not one but two recommendations 
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for approval on the site plan, didn't you, the 
Planning Commission? 
3 A. Two recommendations for approval? 
4 Q • Of the site plan. 
5 A. Could you explain, what do you mean? 
6 Q. You don't know what that means? 
7 A. Well, no, sir . You confused me now . 
8 Q. When the Planning Commission looked at 
9 our site plan you got two recommendations from the 
10 staff, one on October 28 and one on November 25th 
11 recommending approval, did you ·not? 
12 A. The one -- the second one that you're 
J 13 looking at is -- we did not get that. 
14 Q. You didn't get it? 
15 A. No, sir, no, sir. That's not part of 
16 our packet. We would have seen the same document 
17 that we had to start with but no, sir, we didn't 
18 receive two copies of different 
19 Q. Not two copies. One is October, okay? 
20 A. Uh -huh. 
21 Q. Recommended approval. 
22 A. Yes, sir. 
23 Q. The other is November 25th. Staff 
24 recommends approval. 
25 A. It ' s not addressed to the Planning 
.250 
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Commission. 
3 minutes of the November 25th, 1987 




referring to was not, in fact, of 
Mr. Curtis to the Planning Commission that 
7 hearing. 
8 MR. WRIGHT: 






MR. W. F. 
what's in the minutes of 
MR. WRIGHT: 




'm going to offer it. 
recommendation. 
Your Honor, I would 
15 object to its admiss on into evidence at this point 




his witness says it wasn't 
. WRIGHT: It's part of the City 
Do you dispute that we already 






MR. W. F. DEVINE: I'm speaking to what 
by the Planning Commission in this case, 
THE COURT: This seems to be a document 
~51 
TAYLOE c. 
o. c. Williams - Cross 
380 
1 
l A~tho0y Ca Dar~aft dated November 25th ' 
2 MR. W. F. DEVINE: are not 
3 planning commissioners, 
4 
5 THE COURT: Planni g directors, planning 
6 administrators. 
7 MR. W. F. Your Honor, I would 
8 draw the Court's attention to the minutes, 
9 specifically Mr. Curtis Roughton stated 
10 the planning department staff and others have 
11 received the the previous day and staff- has 
12 not had an to review all of the changes. 
13 I don't think you can 
14 introduce through this witness. 




~Qt me try it ano~her MR WllIGliT• way. 
* -"' '\ BY MR. WRIGHT: 3 * 19 Q. You never saw this document before in 
20 all of your review of this property? You weren't 
21 aware that on November 25th the staff had reviewed it 
22 and the staff said they recommended approval? 
23 A. It's my recollection at the November 
24 meeting that the staff had not reviewed it. 
25 Q . I understand, but this doesn't indicate 
.252 
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1 that, does it? 
2 A. I do n o t recal l ever receiving that. 
3 Q. Do you recognize who the person is that 
4 wr o te it? 
5 A. I recognize the name. 
6 Q. Works for the planning department ? 
7 A. Yes, sir . 
8 Q. Okay. And it's addressed to whom? 
9 A. To Mr. Curtis M. Roughton. 
1 0 Q • Who's he? 
11 A. He's the pla n ning director, plannin~ 
12 administrator, and it's dated November 25th. 
13 Q. The day of the hearing, correct? 
14 A. Yea, sir, t h at's the right date. 
15 • 
16 recommended approval of the site plan? 
17 MR. W. F. DEVINE: 
18 to this line o f questioning, This 
19 document's not in evidence 
20 MR . WRIGHT: are you afraid that 
21 MR. It's not a matter of 
22 t h at. I e Planning Commission 
23 
J 24 THE COURT: Mr. Wright, I have already 
25 
., 
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MR. WR I Gl:IT; .\ll right. 
- 3 BY MR. WRIGHT: / 4 ' 
4 Q. When the Planning Commission finally got 
5 around to recommending denial of the site plan in 
6 January of '88, that's when you finally recommended 
7 denial of the site plan, correct? 
8 A. We recommended denial of th~ site plan 
9 in January, yes, sir. 
10 Q • Right. Okay. But by that time you had 
11 already acted on the downzoning ordinance and 
12 recommended that the property be downzoned; isn't 
13 that correct? 
14 A. As events occurred, yes, we had already 
15 made a recommendation. 
16 Q. Yes, as events occurred. You got it 
17 deferred from November to sometime in January, but 
18 before you acted on the site plan you recommended 
19 downzoning the property, correct? 
20 A. Could you restate that ? 
21 Q. Gee whiz. 
22 THE COURT: Mr. Wright, I don't see any 
23 point to trying to work around to something that 
24 isn't there. It's clear to the Court what has 
25 happened, that the recommendation for the approval of 
zs'°: 
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1 this site came up through the planning machinery in 
2 regular course. You had a proposition put up by the 
3 City Council back to the Planning Commission that had 
4 no relationship to what had been going on before. 
5 Now, I understand that the Planning 
6 Commission acted in response to what the Council had 
7 said. Now, whether they -- they were following what 
8 they were supposed to do. The other thing came along 
9 in normal course. They had already acted in response 
10 to the City Council. 
11 MR. WRIGHT: Okay~ -
12 THE COURT: Now, the idea of trying to 
13 imply something footsy going on between the two is 
14 not borne out by two days of testimony here, and I 
15 don't want you putting words in the mouths of these 
16 witnesses as a tone of law now that's not going to 
17 influence me one way or the other. Now, let's stick 
18 to the point that is involved, which are the facts of 
19 the case. 
20 MR. WRIGHT: All right, s i r. My point 
21 is simply that wh e n you acted on the site plan 
22 application finally, no way in the world you could 
23 have recommended approval of it because you had 
24 
25 
already recommended a downzon e o f the property. 
THE COURT: I understand that. 
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1 
1 everybody in the courtroom understands that. 
2 MR. WRIGHT: The witness is still yet to 
3 get it. 
4 BY MR. WRIGHT: 
5 Q. Now, okay, let me ask you something 
6 about compatibility. Your commission including you 
7 voted to rezone the Cedarwood property, ten acres, to 
8 multifamily, correct? 
9 A. With some other items, yes, sir. 
10 Q. Yes, some commercial. 
11-' A. We downzon~d that from M-1. 
12 Q. Well, you call it downzone. You zoned 
J 13 26 acres commercial right here, correct? 
14 A. That's correct to the best of my 
15 knowledge. .. 
16 Q • Th e land use plan didn't call for that 
17 to be commercial, did it, 26 acres on Cedar Road? 
18 A. Which land use plan, the old one or the 
19 new one? 
20 Q. The 1979 at the time you acted on this, 
21 late 1987, same time you were fiddling with your 
22 problem. 
23 A. It was a cla•sic zoning problem that was 
24 produced. 
25 Q. The land use plan didn't ca ll for it to 
. 25~ 
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The planning department adjusted 
Can you answer the question? 
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4 A. Well, the 1979 plan as it was presented 
5 in 1979 did not have that as commercial, but the plan 
6 changes and involves over the course of its life, and 
7 by the time 1987 came around . the planning department 
8 saw fit to recommend that that be changed to 
9 commercial and the Planning Commission recommended 
10 so --
Q. Right •. 
A. And City Council rezoned it. 
11 
12 
13 Q. Right. Now, there's no buffer between 
14 these homes, these single-family homes and the 
15 apartments that Cedarwood suggests, is there? 
16 A. I don't know. 
17 Q. Well, do you see one? 
18 A. Well, that does not have any of the 
19 stipulations involved with site plans on it. I 
20 couldn't tell you from that. 
21 Q • Well, the apartments back right up to 






I don't know that. 
That's compatible in your book, I 
Is it? 
.257 
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Would you ask that --
Is that compatible? 
3 A. Tha t site, that particular site was 
4 presented as a large rezoning with multifamily uses, 
5 mixed uses, and all of the items involved in it are 
6 part of a classic zoning design that has commercial, 
7 that buffers with multifamily into your single-family 
8 developments. 
9 Q. I simply asked you in your opinion are 
10 the apartments here compatible with the 
11 single-family adjacent to them. That's all I asked 
12 yo·u. 
J 13 A. I ' m not familiar with the elements that 
14 would tell me i f they're compatible or not. 
15 
16 people that li v e in 
17 citizens and t h ey can be next to 
18 people in single-family be? What's 
19 the difference? 
20 THE Mr . Wright, I've heard 
21 enough of of argument. 
22 
23 
MR. WRIGHT: All right, sir. 
* * * 2 4 . Q. Is there any difference in your opinion 
25 of the traffic to be generated by ten acres in the 
.258 
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1 Cedarwood apartment site and ten acres on Seabrooke? 
2 A. The number generation would be the same, 
3 but the outlet would be Bells Mill Road rather than 
4 Cedar Road. 
5 Q. For what? 
6 A. For directly on Cedar Road there on the 
7 Seabrooke piece or the Marsh Pointe. 
8 Q. And the Cedar Road is the r~ad that's 
9 overloaded right now, isn't it? 
10 A . Many roads are overloaded. That is one 
11 of. them. 
12 Q. Bells Mill isn't according to your staff 
] 13 reports, is it? 
14 A. Cedar Road is heavily burdened. 
15 MR. WRIGHT: Right, that's my point. 
16 That's all. 
17 
18 REDIRECT EXAMINATION 
19 BY MR. W. F. DEVINE : 
20 Q. Mr. Wright asked you about the municipal 
21 center and its relationship to, from the 0-I to some 
22 R-15S . Are you familiar with the distance between 
23 the municipal center and the nearest single-family 
J 24 home? 
25 THE COURT: Listen, I've looked at that 
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1 for 20 years. I don't need any more testimony on 
2 that. 
3 MR. W. F. DEVINE: Thank you, Your 
4 Honor. That's all we have of this witness. 
5 
6 you. 
7 MR. W. F. DEVINE: Your Honor , t this 
6 point would you ask us to call another wi I 
9 don't know that we have a 
10 THE COURT: Well, if witness· 
11 you think you can put on call him .. 
12 MR. W. F. DEVINE: don't think, Your 
13 Honor, that we have that we can 
14 put on. 
15 well, let ' s 
16 adjourn two. 
16 at 12: 4 5 p.m.) 
19 
20 AFTERNOON SESSION 
21 (Resumed at 1:45 p.m.) 
22 
23 ·MR. NUSBAUM: Your Honor, I ca l l to the 
~ 24 
25 
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3 All right, we're 
4 going to move these 
5 
6 
7 TIMOTHY E. BARROW, called as a witness 
8 by and on behalf of the Defendant, having been 
9 previously duly sworn, was examined and testified as 
10 follows: 
12 DIRECT EXAMINATION 
] 13 BY MR. W. F. DEVINE: 
14 Q. State your name, please, Mr. Barrow. 
15 A. Timothy E. Barrow. 
16 Q. And how are you employed? 
17 A. I'm employed as a planning and 
18 development consultant in Virginia Beach, Virginia. 
19 Q. And what company are you with? 
20 A. Tim Barrow & Associates. 
21 Q. And how long have you been with Tim 
22 Barrow & Associates, your planning consultant 
23 company? 
J 24 A. That firm has been in existence for 16 
25 years. 
" ?Ci ,. .~u 
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Q. Okay. Could you briefly explain to the 
Court your educational experience? 
3 A. Yea, again, I have my bachelor's degree 
4 in City planning from the University of Virginia, a 
5 master's degree in City planning from the University 
6 of Pennsylvania. In terms of other experience 
7 applicable in my history, I worked actively with the 
8 Philadelphia planning department for approximately a 
9 year, I then joined the City of Virginia Beach for 
10 several years, in which case I worked as assistant 
11 director of comprehensive planning for the City 0£ 
12 Virginia Beach . 
13 I also served in a period as director, 
14 acting directo r of planning for Virginia Beach, for a 
15 period of time , before joining the consulting firm of ... 
16 Talbot & Associates, which is an engineering, 
17 planning and consultant firm. And I worked there 
18 approximately a year and a half before starting my 
19 own firm with two other gentlemen. 
20 Q. And have you been involved with the 
21 drafting or production, if you will, of zoning 
22 ordinances and the like? 
23 A. Yes, I have. In Virginia Beach in my 
2 4 . responsibility as director of comprehensive planning 
25 we not only oversaw the comprehensive plan function, 
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1 but I was also responsible and worked directly with 
2 Mr. Fred Bayard in the preparation of initial 
3 drafting of the comprehensive zoning ordinance for 
4 Virginia Beach that was subsequently adopted. 
5 I also drafted the Suffolk zoning 
6 ordinance and the Suffolk subdivision regulations and 
7 have also been actively involved in preparing the 
8 downtown zoning districts in Porsmouth as well as 
9 additional changes to the Virginia Beach ordinance, 
10 both the . RA district classification as well as 
11 subsequent resort tourist changes . 
12 
13 
Q • And have you qualified as an expert 
witness in the Circuit Courts of the Hampton Roads 
14 area regarding planning matters? 
15 A. Yes, I have, in the courts in Hampton, 
16 Virginia Beach, as well as in Suffolk. 
17 MR . W. F. DEVINE: And at this point, 
18 Your Honor, I would move that he be qualified as an 
19 expert to comment on the planning matters associated 
20 with this property. 
21 THE COURT : All right. 
22 BY MR.. W. F. DEVINE : 




A. I was retained ~pproximately in April of 
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last year. I can go back through my record and get 
the exact date, but I think it was April of last 
3 year, 1988. 
4 Q. And you were retained, obviously, on 





Yes, I was. 
And since being retained in this case 
8 tell Your Honor, tell the Court what actions you've 
406 
9 taken to investigate the background and the facts and 
10 circumstances surrounding this dispute. 
11 A. We went thro~gh the complete record ?f 
12 the site plan consideration that · was before the 
13 Planning Commission, we also went through the 
14 complete record of the subsequent rezoning action 
15 that occurred. We also went back through the history 
16 of the development program from the initial filing of 
17 the Watergate Shores subdivision back in 1968 through 
18 the current date. 
19 We also went out to the property itself, 
20 made a series of site visits to the immediate area, 
21 looking at the adjoining uses and also evaluating the 
22 . situation on Bells Mill Road and also looked at other 
23 projects in the, along Cedar Road as part of the 
24 evaluation of the overall area. We also looked at 
2 5 o the r doc u·m e n tat i o n that ha s a l ready been i n t rod u c e d 
261.1 
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1 into the record, the comprehensive plan, elements 
2 that have been introduced and the record of those 
3 comprehensive plan changes. 
4 Q. Okay. And I see you have before you a 
5 series of mounted photographs. 
6 MR. WRIGHT: For the record, so I don't 
7 object anymore, I take it when he keeps saying "we," 
8 because I don't know who "we" is, I take it it means 
9 you. 
10 THE WITNESS: Yes. On some occasions I 
11· had my associate with me. 
12 BY MR. W. F. DEVINE: 
J 13 Q. Can you take these series of 17 
14 photographs, and it may be helpful to the Judge to 
15 look at these as well . If you can step down and 
16 explain to the Court what these, as he's looking at 
17 them and using your exhibit what these show. 
18 A. Yes, sir, I'll run through these and 
19 hand them to the Judge as soon as I finish each one. 
20 What we did was look at the site and the series of 
21 photographs illustrate the perimeter conditions or 
22 the conditions of the adjoining . property in the 
23 immediate area. The first photograph is taken from 
J 24 within the Seabrooke development on Heritage Drive 
25 and is looking down the single-family street, the 
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existing subdivision street, toward the subject 
property. This is the Seabrooke Landing, section 
3 two, or the subject of Marsh Pointe condominiums 
4 site. So it's looking directly down the street 
5 toward that property. 
6 The second slide or photograph that's 
7 entered is looking down the ~treet, subdivision 
8 street, closest to the subject site. It is looking 
9 down Heritage Point Road to show a view down what 
10 that subdivision street is· like, and this photograph 
11 is taken direc t ly from the intersection and show~ ~he 
12 combination of one and two-story residences along 
13 that subdivisi o n street. 
14 The third photograph is taken from 
15 directly adjacent to the one unimproved lot in the 
16 Seabrooke Landing development. It is d i rectly 
17 adjacent to that intersection and is looking across 
18 the ditch marsh line toward the subject proper t y. 
19 This was taken to indicate the type of separation 
20 that existed a long or the transition that exists 
21 along the line between the existing homes and the 
22 subject prope r ty. 
23 The fourth photograph is taken directly 
24 from the base of the ditch marsh area and looks down 
25 that dividing line or down that marsh toward Bells 
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1 Mill Creek itself. 
2 Q. And can you point out to the Judge on 
3 that photograph which side would be the developed 
4 side and which side would be the 
5 A. These -- you can see in the slide the 
6 backyard, this is the backyard of the nearest home, 
7 the first home on that street coming back to the 
8 ditch line or the marsh area. 
9 Q. And where approximately were the 
10 three-story proposed units? 
11 A. The proposed developments are located 
12 approximately in that line of pine trees on the other 
J 13 side of the 
14 Q. Okay. 
15 A. That indicates where the high grounds 
16 are. 
17 The fifth slide is taken from Heritage 
18 Point and looks back toward the vacant property or 
19 toward the Seabrooke Landing, section two, property, 
20 and you can see the church in the background of this 
21 property. This is the Mount Lebanon Baptist Church 
22 which directly adjoins the subject property on the 
23 north. And you can see the church located in the 
J 2 4 . background in the slide. 
25 The next two slides are just indications 
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1 of the types of homes on the street and were designed 
2 to indicate the types of homes, whether they were one 
3 or two-story that exist on the street . The first one 
4 is taken and shows homes on site address number 817 
5 and 821 of Heritage Point. The next slide shows the 
6 largest homes on the street. They're the homes 
7 located at the end of the cul-de-sac directly on 
8 Bells Mill Creek, at the end of the cul-de-sac 
9 adjoining the creek, and these are the ones that 
10 address 800 and 801 Heritage Point. 
11 The next series of four slides, and ' 
12 these are refe r enced on the back so that they can be 
13 co-related wit h the illustration, show the 
14 relationship, and I didn't go into the backyards of 
15 the homes to take the pictures but I took them from 
16 the street looking between the single-family homes in 
17 Seabrooke Landing toward the subject property. These 
18 are a series of four slides taken between each of the 
19 existing homes and I think are indicative of the kind 
20 of relationship that exists between the property and 
21 the Seabrooke, section two, or Marsh Pointe 
22 development. 
23 
24 the street? 
25 
Those slides are 




These are on Heritage 
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Point looking between the homes toward the -- to the 
north· between the homes toward the proposed 
condominium site. 
The next two illustration or next two 
slides are of the situation on Bells Mill Road to 
give an indication of what type, what the nature and 
character of the road is. The first slide number or 
illustration number 12 looks south on Bells Mill Road 
toward as you approach Cedarwood Road ultimately, 
although you cannot see that because of the curve 
ahead, but it is indicative of the condition to the 
south as you move towards Cedarwood from the proposed 
entrance to the condominium development. 
The next illustration is again on Bells 
Mill Road looking from approximately at the location 
of the property line between the two sites toward the 
north toward Mount Lebanon Baptist Church and toward 
the curve in Bells Mill Road immediately to the north 
of the site. We had to watch where we took that 
one. There was a "Beware of dog" sign on the 
corner. 
The next series of photographs -- I 
guess before leaving that, so those are the slides 
that we took of the immediate area of Seabrooke. 
There are another series of photographs. 
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1 MR. W. F. DEVINE: And if we might, I 
2 think we'll go into the next series of photographs at 
3 a different time. 
4 We would move that these photographs be 
5 admitted. I don't know if it's easiest t o do it as 
6 single exhibits. 
7 THE COURT: We'll do it as one. That 
8 would be 22. 
9 (Series of 17 ph?tographs were marked as 
10 Defendant's Exhibit Number 22 and received in 
11· e v i d e n c e • ) 
12 MR. W. F. DEVINE: Okay. 
13 BY MR. W. F. DEVINE: 
14 Q. I want to direct your attention at this 
15 point, Mr. Barrow, to the Seabrooke Landing, section 
16 two, phase two, the undeveloped portion of this 
17 property that's in issue today. And if you could 
18 describe to the Court the physical configurations of 
19 it and the surrounding uses in general terms. 
20 A. Yes. Do you mind if I go to the 
21 illustration? 
22 Q . Absolutely. 
23 As is clear from the photographs, the 
24 major approac h -- I'll take you into the property. 
25 The major approach into the site is from Cedar Road 
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1 and its intersection with Bells Mill Road. You drive 
2 up Bells Mill Road crossing which is characterized 
3 basically as a 15 to 16-foot-wide asphalt road with 
4 ditches on either site. You then cross over a very 
5 narrow bridge on Bells Mill Creek at this point. The 
6 entrance to Seabrooke Landing, the single entrance to 
7 Seabrooke Landing is at this . point. You then go 
8 around the curve, there are existing single-family 
9 homes, older homes I gather must be, you know, 30 to 
10 50 years old, I would guess based on their 
11 appearance, across the street. 
12 You then have the Seabrooke development 
13 itself which is characterized by a series of 
14 cul-de-sacs that go out toward Bells Mill Creek, 
15 which is located here. As you then, the 
16 single-family homes across the street, you then come 
17 to the Mount Lebanon Baptist Church, which is located 
18 at this location, and then you begin to enter the 
19 Bells Mill community, which is an older community, 
20 rural residential neighborhood, that encompasses this 
21 broader area. 
22 The property described in reference to 
23 the particular boundaries, we have the ditch marsh 
24 line which was included in the photographs which 
25 divided the back of the Seabrooke, existing Seabrooke 
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1 Landing homes from the proposed site which is 
2 approximately, again, it widens as you go toward the 
3 creek itself. It starts as essentially a ditch. By 
4 the time you get all the way to the end of the 
5 cul-de-sac the creek makes up and there is sufficient 
6 depth for a boat here right at the end of the 
7 cul-de-sac, but basically it's characterized as a 
8 very narrow ditch that seems to end, filled in over 
9 the years with marsh grass on either side. The end 
10 is characterized by a combination of marsh and 
11 wetlands area a t the end of this property. The s-i te 
12 it~elf is some t hing in excess of I would approximate 
13 225 feet in width and a very long, narrow 
14 configuration. 
15 As I mentioned before, Mount Lebanon 
16 Baptist Church is directly on the front and it sits 
17 kind of a cut-out on front of Bells Mill. The 
18 frontage property on the north is wooded, unimproved 
19 except for a couple of single-family homes along an 
20 unnamed lane that goes back onto the property. The 
21 property in the immediate surroundings are zoned 




Q. I s that a single zone family capacity? 
A• Yes, 10,000 square feet classification 
and then R-lOS is to the south of the site. There is 
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1 R-lOS to the west of the site and there is R-15S in 
2 the Seabrooke Landing area itself. R-10 is a 
3 single-family classification. The back of the 
4 Cedarwood development has been ref erred to in 
5 testimony as a very large development that starts 
6 with frontage on Cedar Road, goes all the way back in 
7 there and has a rear entrance point where the 
8 Cedarwood development touches the Bells Mill Road 
9 opposite Mount Lebanon Baptist Church. That property 
10 is zoned R-12S, which again is a single-family 
11 classification of basically 12,000-square-foot lo.ts . 
12 So that's the conditions that surround the property 
13 and the characteristics that exist in the immediate 
14 area. 
15 Q. Okay. And, of course, the property 
16 outlined in blue on th~t is all of the 19 or so acres 
17 that was rezoned in February. 
18 A. Yes. That does constitute the entire 
19 area that was rezoned, including both the 
20 single-family homes that were rezoned from R-MF-1 to 
21 the R-15S as well as the subject site , the 
22 propo~ed site of the Marsh Pointe condominiums. The 
23 area in green outline is the Seabrooke Landing, 
J 24 section one, which was developed previously and was 
25 downzoned upon action of the applicant at an earlier 
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Q. Okay. And the entire what was once the 
3 34 or ao acres is bordered in red as well? 
4 A. Yes, the red bordered outline 
5 characterizes the entire perimeter of the property. 
6 Q . Thank you. Now, you talked about 
7 reviewing some materials, I believe, involved in the 
8 background leading up to this. Have those materials 
9 in general terms been introduced to the Court at this 
10 point? 
11 A. Yes, I think .they have. 
12 Q. And what did they include, if you could, 
13 by general are a of document? 
14 A. I have a complete stack of them sitting 
15 under the file there that I could run through, but 
16 essentially it involved the whole combination of 
17 actions that h a ve occurred on this, both in terms of 
18 zoning and subdivision. The various zoning actions 
19 that or subdivision a ctions that occurred from the 
20 Watergate Shores appli c ation back in 1968, that 
21 initial subm i ssion. 
22 It also includes the submission of the 
23 rezoning action that occurred in 1969 and the records 
24 for that. It also includes, a l though I had not seen 
25 until the court started, the p r oposed townhouse site 
. ..,. 
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1 plan that was approved by the Planning Commission. 
2 The record of information that we had also included 
3 the zoning map, the comprehensive plans and the 
4 specific actions that occurred relative to the site 
5 plan and the subsequent zoning action that is 
6 immediately before the Court. 
7 Q. Okay. And you have reviewed this both 
8 in relationship to the site plan and in relationship 
9 to the rezoning? 
10 A. Yes. 
11 .· Q. Okay, I'd l .ike to turn your attentio·n, 
12 first of all, sir, to the site pla~ that was 
13 submitted by Marsh Harbour Pointe, Incorporated, who 
14 has withdrawn as a plaintiff in this case, and ask 
15 you in your consideration of that if you investigated 
16 the relationship that exists between the planning 
17 department and the Planning Commission under 
18 Chesapeake's ordinances involving the review of site 
19 plans for multifamily developments such as we have in 
20 issue here. 
21 A. Yes, we did investigate that and the 
22 Planning Commission in the case of Chesapeake h~s the 
23 authority and responsibility to, in fact, act on and 
J 24 approve site plans in the City of Chesapeake. 
25 Q. Okay . And in acting on that authority 
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and in acting out that role, is it the practice, I 
think as has been described to the Court, to refer it 
3 to the planning department for some studies and then 
4 to hear it at Planning Commission? 
5 A. Well, from the records that occurred in 
6 this case, the application is made for site pla n 
7 submission, those are filed with the department 
8 staff, the department staff reviews the applications 
9 along with other City departments and forwards to the 
10 Planning Commi s sion their recommendations. It 
11· remains the decision of the Planning Commission to 
12 evaluate that i nformation as well as other 
13 information they may have and reach a determination 
14 as to whether t o approve or deny that site plan. 
15 Q. Ha ve you determined whether in this 
16 procedure as you've just outlined, whether the 
17 Planning Commission is obligated to approve a site 
18 plan based on planning department recommendation, or 
19 do they have different functions in that review? 
20 A. Well, there's no obligation. The 
21 situation in Chesapeake is somewhat atypical o f a 
22 City of the size of Chesapeake in that the Planning 
23 Commission retains the discretionary authority for 
24 acting on site plans. Typically in cities of this 
25 size the admi n istrative staff would have the 
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1 authority to act on site plan submissions. But in 
2 Chesapeake that has been left with the Planning 
3 Commission to, in fact, make those decisions. 
4 Q. Okay. And what role does the planning 
5 department play in the review of site plans under the 
6 procedure that Chesapeake follows and you've 
7 described? 
8 A. They simply forward a series of findings 
9 and in some cases recommendations to the commission. 
10 Q. Does the Planning Commission look at the 
11 same or different factors in making its 
12 determination? 
13 A. Well, I would assume t1ley would look at, 
14 certainly they would look at the f indingw of the 
15 professional staff, but given the procedure they use, 
c 
16 they would also be available to make other 
17 considerations or judgments of other information that 
18 may come to them. 
19 Q. Such as? 
20 A. Their own visitations to the property to 
21 interpret the conditions that existed on the property 
22 would be one example of the kind of situations we 
23 speak of. 
J 
24 Q. Okay. All right. Now, you say that you 
25 reviewed the site plan that was proposed? 
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1 A. Yes, there were a series of site plans. 
2 Q. And that initial site plan was to put 
3 144 multifamily units in twelve three-story 
4 buildings? 
5 A. That's correct. 
6 Q. On this site. And in your review of 
7 that site plan and in review of the Planning 
8 Commission action on that initial proposal did you 
9 determine whether or not certain planning 
10 considerations came into play and concerning the 
11 review of the plan? 
12 A. Well, from the record of the minutes of 
13 the meeting which I guess have been introduced at the 
14 Planning Commission hearings, there were questions 
15 raised relative to the mass and relationship, the 
16 transition between the existing single-family 
17 community and the proposed condominium project. 
18 There were also questions raised relative to the 
19 impact on the road system, particularly Bells Mill 
20 Road. And if I'm not mistaken, at least in the 
21 initial delib e rations there were discussions about 
22 the e~fect on wetlands, you know, in the area and the 
23 relationship t here. 
Q • Those items that you have gleaned from r·J 
·-
24 
25 the Planning Commission records on this, do you, are 
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1 those in your opinion appropriate considerations for 
2 a site plan of this sort? 
3 A. Given the procedure that exists in 
4 Chesapeake, those kind of considerations are part of 
5 the deliberative process that the Planning Commission 
6 has to undertake as part of their evaluation of site 
7 plan considerations. They also have to look at the 
8 relationships of buildings on the site, the mass of 
9 property to review conformity with the zoning 
10 ordinance as well as the subdivision regulations. 
11 Chesapeake, a9ain, has a unique 
12 situation in that there is not a · site plan ordinance 
J 13 per se. Both the on a development of this type, 
14 even though it's not a subdivision in their 
15 definitional program, this property is defined both 
16 as a subdivision, a major subdivision as well as a 
17 site plan development. And actually it comes under 
18 both ordinances at the same time. 
19 Q. And in your review of the 144-unit plan, 
20 as I'll call it, did you determine that that plan as 
21 submitted raised transitional concerns to the 
22 adjacent neighborhood? 
23 A. Well, given the record of the Planning 
J 24 Commissions's action, it appears they did raise 
25 transitional concerns, simply based on the action 
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1 that the Planni n g Commission itself took in deferring 
2 the plan for fu r ther study and analysis. 
3 Q. An d in reviewing that plan as a 
4 professional planner, did you feel that transit i onal 
5 concerns were raised by placing a three-story 
6 multifamily condominium project adjacent to an 
7 existing single-family neighborhood? 
8 A. As a professional planner, I would have 
9 been or I woul d have been had I been asked at that 
10 time concerned about the relationships that ex i sted 
11· not only between Seabrooke to Seabrooke to the south, 
12 the existing s i ngle-family one and . two-story homes, 
13 but also to the proposed R-10 or the vacant R-lOS 
14 property to the north as well as to the adjoining 
15 Mount Lebanon Church, as well as to the marshland 
16 areas that abut ted on the east and the south. The 
17 relationship also to Bells Mill Road, the entrance 
18 falling on a curve essentially in Bells Mill Road, a 
19 very narrow road, would have been a real concern to 
20 me as a professional planner in looking at that site. 
21 Q • And a revised site plan was submi t ted? 
22 A . That's correct. 
23 Which I believe the testimony has been 
24 cut off acces s through this substreet and gave access 
25 directly off o f Bella Mill Road, reduced the he i ght 
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1 of I believe the testimony was four of the buildings? 
2 A. Well it didn't reduce, actually reduce 
3 the height. What he did was reduce the -- because 
4 they remained three - story b uildings, but they reduced 
5 the number of units o n t h ose top floors so you had a 
6 change in the r o of l i ne at the, you know, rather than 
7 a change in the height per se. 
8 Q. Okay. Did in your review of that 
9 revised site plan, the 136 - unit site p l an , did that 
10 similarly raise planning conc erns in your mind? 
11 A. I think so. Of the same issues that~ 
12 applied initially would have been concern to me as a 
13 professional planner were of c oncern in the second, 
14 with the second submission. 
15 Q. Okay. In your opinion, sir, based on 
16 your rev i ew of the ordinance and the procedure in 
17 Chesapeake, do you have an opinion as to whether or 
18 not it was within the purview of the Planning 
19 Commission to reject this site plan? 
20 A. Again, given the way the Chesapeake 
21 ordinances are created, t h e responsibility and the 
22 authority for a site plan review and approval rest 
23 with the Planning Commission. Admittedly, there are 
J 24 not a, there is not a specific checklist of specific 
25 items in the ordinance that says this is exactly what 
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1 you have to do in that. There is a discretionary 
2 area in this consideration that rests with the 
3 Planning Commission, but they do have that authority 
4 and that is the basis of their ordinance is they're 
5 required to take those actions. 
6 Q. Okay. Now, I'd like, sir, to turn your 
7 attention to the rezoning that took place in this 
8 case and which is actually the basis of Seabrooke 
9 Partners, the remaining plaintiff's claim in this 
10 case. And you have reviewed certain documents and 
11 materials related to that rezoning; is that corre6t? 
12 A. That's correct. 
13 Q. Okay. And did your site inspection and 
14 investigation of the surrounding uses play any role 
15 in your conclusion or reaching a conclusion as to the 
16 validity of that rezoning? 
17 A. We looked at the entire corridor. We 
18 also looked at a number of projects, zoning actions 
19 which had occurred in the corridor, some of which 
20 have been noted previously in the application. So 
21 that was a factor in our looking at the overall 
22 pattern of zo n ing in this area, although our 
23 principal focus was really on the immediate property 
2 4. 
25 
and its adjacent surroundings. 
Q • On the Seabrooke neighborhood? 
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1 A. That's right. 
2 Q. The original 34-acre parcel; is that 
3 correct? 
4 A. That's correct. 
5 Q. Did you determine from your review of 
6 the materials and your site investigation whether the 
7 existing and adjacent uses had changed between the 
8 1969 zoning to R-MF-1 or its predecessor category but 
9 multifamily until 1988 at the time of the rezoning in 
10 issue here? 
11 A. There's no question about it, there -was 
12 a major change in terms of land use between the 
] 13 initial R-MF-1 zoning of this property in 1969 to the 
14 present situation, and that basic change in land use 
15 condition was, in fact, the development by the former 
16 owner of this properti of the entire Seabrooke 
17 community. That development of single-family homes 
18 had not existed in 1969, it was being looked at as an 
19 entire 34-acre parcel by the Planning Commission and 
20 City Council at that time. What had changed 
21 subsequently to that was the, in fact, the building 
22 of the entire Seabrooke community in one and 
23 two-story homes, which was not a condition in the 
J 2 4 initial situation. That action was actually taken by 
25 the former owner of the property, Mr. Bickford and 
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1 his associates, in developing the site, and that was 
2 a major change of circumstances. 
3 Q. Did you investigate the conditions 
4 surrounding the property at the time of its 1969 
5 zoning based on the records of the City? 
6 A. Well, as best it was available, yes, we 
7 looked at the records in 1969 to try to determine 
8 what the patterns of zoning and use were, although 
9 the records were not nearly as complete at that time 
10 as they are cu r rently. 
11 Q. You've seen Mr. Bickford's application? 
12 A. Ye s. 
13 Q. For rezoning. And what use was 
14 described in t hat application? 
15 A. It was specified for waterfront 
16 townhome, townhouse development. 
17 Q. And taking into consideration this 
18 34-acre parcel, is it your opinion as a planner or do 
19 you have an opinion as a professional p l anner whether 
20 or not you can on a parcel of that size build in 





A• Well, certainly in a larger size parcel 
that has clea r er natural boundaries around it and you 
have more ·oppo rtunity t.Q,.rfl.fOVide reasonable 
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1 transitions, harmonious relationships between 
2 adjacent uses. I'm not going to say that the zoning 
3 was proper or improper at the time that was done, but 
4 certainly with a 34-acre tract of land you have the 
5 opportunity to build in greater setbacks around the 
6 perimeter of the property to provide a better 
7 solution in terms of dealing with handling the 
8 development of the site. 
9 Q. And as this development has progressed 
10 in single-family in section one, phase two; 
11· single-family in section one, phases one and two; -
12 single-family in section two, phas~ one, has the 
] 13 remaining condition and nature of the remaining 
14 parcel, the ten-acre parcel in issue here, made it 
15 more difficult to build in those transitional 
16 relationships as you've described? 
17 A. As the development has occurred, the 
18 opportunity for flexibility and design and in 
19 providing additional setbacks to adjacent uses has 
20 become more difficult, particularly given the 
21 configuration of this property where you are 
22 constrained by natural boundaries, wetland areas, by 
23 the location of a church on the immediate northern 
J 24 property line. So as the single-family area, lots 
25 were developed, the planning constraints to 
~c:"I ... ~ 
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developing a site plan that was to satisfactorily 
address questions of harmonious development became 
3 increasingly di f ficult . 
4 Q . And you've testified just then about the 
5 sur.rounding conditions? 
6 A. Yes, sir . 
7 Q. If you will, does the configuration of 
8 this remaining ten-acre parcel itself, the mere 
9 configuration of it, bear any impact on the ability 
10 to provide transitional relationships? 
11 A. Again, it does make that more difficult 
12 because it is a very long, narrow piece of property 
J 13 that is abutte d by these adjacent uses. 
14 Q. Yo u're aware, sir, that in 1968 the 
15 developer, Mr. Bickford, had put forward a, I believe .. 
16 it was Waterga t e Shores, single-family --
17 A. Yes. 
18 Q. -- for the entire 34-acre parcel; is that 
19 correct? 
20 A. Ye s, sir. 
21 Q. And then subsequently the townhouse 
22 project and the rezoning occurred. 
23 Now, in the mid 1970's are you aware of 
24 the process and the history that led to the 
25 development of these three sections, if you will, of 
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1 Seabrooke? 
2 A. Well, I've been through the records on 
3 the history and I think they've been introduced into 
4 the record essentially in, I think it was March of 
5 
6 
1976. This was subsequent to the rezoning of the 
property. There was a desire on the part of the 
7 owners to reactivate development of the property as 
8 
9 
single-family. They went 
MR. WRIGHT: Now, Your Honor, I think 
10 he's really being asked now to interpret records for 





I don't think that's proper. I think that goes 
beyond his 
THE COURT: I think he's got the right 
to assume from his knowledge of the existing facts. 
16 He's entitled to draw his conclusions on, really, 
17 it's on a hypothetical basis, so to speak. I think 





MR. WRIGHT: Note my exception, Your 
MR. W. F. DEVINE: Thank you. 
THE WITNESS: I think if there was an 
23 expression of interest and it was reflected by a 
24 request for reconsideration that a single-family 
25 development on the property they had not been able to 
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develop multifamily over that period from when it was 
zoned until late 1976, March of 1976. At that time 
3 there was a request put forward that's reflected in 
4 the minutes of the hearing to begin again the process 
5 of single-family development on the property. 
6 It's my understanding in a reading of 
7 the records and discussions with staff that the 
8 Planning Commission at that time in 1976·, March 1976, 
9 in fact, essentially reactivated the Waterford Shores 
10 or Watergate Shores preliminary subdivision approval 
11 f~om 1968 to r e place th~ townhouse site plan which 
12 had been appro v ed previously. 
13 Wh at that did, in fact, was then permit 
14 the developer t o file and that was the action in 
15 March of '76, t hat enabled the developer to file • 
16 final plats for recordations of the individual 
17 sections as they went forward. Section one of 
18 Seabrooke, the two phases were subsequently fi l ed and 
19 recorded , and then in 1977 they had moved through the 
20 first two sections and were moving into section two. 
21 Section two, a ll of section two was then presented to 
22 the planning s taff for consideration, asking whether 
23 they needed t o file a new prel i minary subdivision for 
24 that. The co n siderat i on was, no, they d i d not. They 
25 were operating under the Waterford, Watergate 
~88 
TAYLOE ASSOCIATES, INC. 
T. E. Barr o w - Direct 
431 
1 subdivisi o n approval, and the first phase of s ect i on 
2 two was subsequently recorded with the applicable, 
3 the c o nditions that were applied from the March 1976 
4 hearing regarding downzoning to R-lSS and the use o f 
5 ce nt er lines of the canals as the conditi o ns that 
6 were a p plied at that time by the Planning 
7 Commissi o n. 
8 BY MR. W. F. DEVINE: 
9 Q. Based on your review of the rec o rd and 
10 the hi s t o ry of this site and the 
11 A. I should add . bef o re leaving it - -
12 Q. Certainly. 
13 A. - - there was no preliminary, there was 
14 actually no preliminary plan subdivision 
15 consideration of section two of Seabrooke. The 
16 Planning Commission did not consider that separately 
17 from the overall development of the property from the 
18 1976 c o n s ideration. 
19 Q. As a professional planner, does it raise 
20 any concerns to you , does the location within that 
21 34 - acre parcel raise concerns to you with the 
22 multifamily towards the north away from the Cedar 
23 Road as opposed as towards the south closest to Cedar 
J 24 Road? 
25 A. I pointed out the concerns generally as 
2 59 
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the site was reduced in size. There are to a degree 
some additional concerns with the relations with the 
3 location of tha t site within the 34 acres, because as 
4 you went north you got it adjacent directly to an 
5 existing church on the north side. You also further 
6 removed it from the infrastructure system on Cedar 
7 Road. That is the location where the . major access, 
8 major transportation corridor is located. It is also 
9 the location where utilities were available at that 
10 time. So as the development proceeded, the proximity 
11· of the proposed condominjum site became or 
12 multifamily site actually became rnqre remote from 
J 13 Cedar Road. It also began to be hemmed in as it 
14 became a long, narrow piece of property. 
15 Q • Have you reviewed the future land use 
16 plan for Great Bridge for this area that was in 
17 effect at the time of the 19 --
18 A. Yes. 
19 Q. 1979 future land use plan? 
20 A. I reviewed the '72 and 1979 land plan, 
21 yes, sir. 
22 Q. Did the proposed development or pr9posed 
23 density ·of this area come into play in that 
24 consideration? 
25 A. In the '79 plan this was, as in previous 
~so 
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1 testimony was introduced as a medium density area of 
2 three to five units per acre, which would be 
3 consistent with single-family development densities. 
4 Q . As a professional planner do you, 
5 routinely would you use the comprehensive plan in 
6 future land use in making planning determinations? 
7 A . Certainly it's one of the factors you 
8 look at on a large scale basis. You look at the 
9 comprehensive plan to provide a basis for zoning 
10 considerations, for planning consideration. You also 
11 have to look at the . site's specific considerations . of 
12 that individual piece of property to see what the 
] 13 conditions are that apply to that case. 
14 Q. And where along Cedar Road are the 
15 proposed high density uses? 
16 A. Well, the plan itself, as again was 
17 testified to earlier, the plan calls for along 
18 what they call the Cedar Road, what has been called 
19 previously the Cedar Road corridor or along Cedar 
20 Road. In the case of the plan they have called for a 
21 residential development pattern that involved a 
22 combination of development types, apartments, 
23 townhouses, single-family residences. On the plan 
J 24 itself there was indication of one existing area 
25 which is now developed as Cedar Lakes development. 
~9~ 
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Q. Is that this area? 
A. That's correct. And there was also the 
3 indication and i t must have been, at the time it must 
4 have been conjecture of a future development plan or 
5 pattern down Cedar Road, there are indications of 
6 three additional high density, as they classify it, 
7 areas on Cedar Road as you go to the west. Again, 
8 from the reading of the sequence of history on this, 
9 those three areas were not developed in 1979 when the 
10 plan was adopted but was simply to indicate what the 
11 pattern of development that the Planning Commission 
12 and Council was indicating for that corridor. 
J 13 Q. And how does that i ndicated plan of 
14 development re l ate to your earlier comment concerning 
15 the proximity to the infrastructure for multifamily • 
16 or high density development? 
17 A. Al l of the multifamily development that 
18 they are indicating as well as two commercial areas 
19 indicated on that corridor all front, ar~ directly 
20 adjacent to Cedar Road. They are not located off the 
21 main road, as was the case in the 1972. 
22 Q. Much has been made so far in the last 
23 two days of trial concerning the Cedarwood, proposed 
~] 24 Cedarwood development that is to the west, I believe, 
25 of the property in question here. Now, in reviewing 
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and hearing testimony concerning that property, does 
that raise different planning considerations than the 
proposed multifamily use of the rear portion of the 
Seabrooke Landing neighborhood? 
A. It involves very different 
considerations in terms of scale and the way the 
property is handled. This is a much larger 
development, one that involved well over a hundred 
acres and it involves a combination of uses that is 
encouraged in the comprehensive plan. It should be 
n~ted that the comprehensive plan actually encourages 
planned development on the part of the private 
developers. It actually included a combination of 
plan uses that involve business, single-family R-12S 
as well as a ten-acre site of R-MF-1 as part of an 
overall development plan. The plan presented with 
that program included provisions for a major highway 
system, improvement to tie to Cedar Road, as well as 
utilities to provide the infrastructure needed to 
support that plan. 
It also should be noted that the great 
majority of that property was zoned industrial and 
was actually rezoned from industrial to a residential 
classification. 
in the program. 
So these are distinguishing factors 
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It also should be noted that the major 
road improvements, the extension of I think it's 
3 Country Club Bo u levard, to the north really provides 
4 immediate access to Cedar Road for the higher density 
5 portions of that development. 
6 Q. And, similarly, I would turn your 
7 attention to the Las Gaviotas development and ask if 
8 that raises different planning considerations than 
9 the proposed 136-unit development of the rear portion 
10 of Seabrooke Landing neighborhood. 
11 A. Again, the Las Gaviotas devel·opment was 
12 presented as an overall master planned community. It 
J 13 was not a PUD, a planned unit development, as was 
14 mentioned before. It was a planned, master planned 
15 community which involves a series of different types 
16 of zonings, bu t as part of that there was a 
17 combination of development, there was an overall 
18 development scheme presented that included 
19 commercial, two areas of townhouse development, one 
20 of which has subsequently been developed as one-story 
21 townhouse and a combination of uses, a country club 
22 was included as part of a master planned community. 
23 It also should be, and I'm not sure how indicative 
24 this is. The plan for Las Gaviotas also is the areas 
25 in the master plan from 1979 indicate a high density, 
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small areas of high density residential and 
commercial along the Las Gaviotas frontage area as an 
illustration of things to come and, in fact, the plan 
that has been developed in Las Gaviotas is consistent 
with that planning. 
Q. Are you aware from your review of the 
records and sitting through testimony for now almost 
two days, are you aware of any master plan 
development for the Seabrooke Landing neighborhood 
that proposes a mixture of uses? 
A. No, sir. 
Q. And the allowance of ~ultifamily at the 
rear of the Seabrooke neighborhood would result in a 
mixture of uses for that neighborhood? 
A. It arrives to it by virtue of the 
step-by-step reduction in the size of the overall 
parcel. You've been left with a residual piece of 
property that retains that zoning or retains that 
zoning classificati o n. 
Q. And finally, Mr. Barrow, from your 
review of the record and listening to testimony and 
from what you've testified concerning today, ha v e you 
reached ·an opinion as to whether the rezoning in 
question from R-MF to R-15S is justified by a change 
of circumstances? 
?-95 
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MR . WRIGHT: Objection, Your Honor . 
That's an issue for the Court to determine. It's 
3 asking an expert to sit in your position and decide 
4 the case. 
5 MR. W. F. DEVINE: Your Honor, it's the 
6 exact same it's the reverse of the exact same 
7 question that Mr. Wright ask~d his expert . 
8 MR. WRIGHT: No, sir, I did not. If I 
9 did, you didn' t object to it. 
10 THE COURT: Well, I'd like to know what 
11 he thinks. Wh e ther ' ! can go by it or not is 
12 something else . 
13 MR . WRIGHT: Note my exception, Your 
14 Honor. 
15 THE WITNESS: It's my opinion that 
16 there, in fact, has been a substantial change in 
17 circumstance in the area relative to this property 
18 with the development of the single-family homes in 
19 the two sections of Seabrooke from the initial 
20 zoning. 
21 It's also my opinion that whether, that 
22 there was an intention to proceed with a downzoning 
23 of this property in the consideration of the s i te 
24 plan review process and subdivision rev i ew process 
25 that was not followed through on and that actua lly a 
~9S 
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1 mistake was made by the planning staff in failing to 
2 require that condition once it had been forwarded to 
3 the engineer for the applicant. 
4 And, you know, so essentially my 
5 conclusion is that the downzoning, in fact, was a 
6 correction of a previous error and a recognition of 
7 the changed circumstance that exists between 1969 
8 when the zoning occurred and 1987-'88 when the 
9 condition came back to the Planning Commission and 
10 Council's consideration. 
11 Q. And in your opinion is the decision of 
12 the City Council of Chesapeake supported by proper 
13 planning consideration? 
14 MRa WRIGHTr Same objeetion, Your Honor. 
15 *II E CO U R'f ) i( 0 v et t tt 1 ~  
16 MR. '#RIGHT· ~ota my exception. 
17 THE WITNESS: I certainly think so, 
18 given the conditions applicable to this particular 
19 site, the surrounding conditions, the lack of 
20 utilities to serve the property, the inadequate road, 
21 Bells Mill Road, the proximity of the single-family 
22 homes directly adjacent to it, all of these 
23 conditions would support their decision. 
J 24 BY MR. W. F. DEVINE: 
25 Q. And getting back to an original point in 
~97 
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this whole consideration, you have testified 
concerning the Planning Commission authority with 
3 regard to site plans. Can you point out to the Court 
4 from the zoning ordinances in the subdivision 
5 regulations how you come by the determination that 
6 the Planning Commission does have the authority to 
7 review such plans? 
8 A. Well, there were several locations in 
9 the ordinance, some of which have already been 
10 alluded to in both the ·subdivision ordinance and the 
11 z~ning ordinance, which defined the authority of the 
12 Planning Commission relative to the review of site 
13 plans and/or major subdivisions as defined in the or 
14 developments as defined in the ordinance. Those 
15 actions that we had identified were Section 2.l(r) of • 
16 the zoning ordinance itself, Section 2-20 on page 24 
17 of the zoning ordinance establishes the correlation 
18 between the subdivision ordinance and the zoning 
19 ordinance and the joint treatment of this type of 
20 property as a subdivision and as a site plan. 
21 Also relative to that, Section 25-30 of 
22 the subdivision ordinance, which I think Mr. Wright 
23 introduced earlier, again , specifies the requirement 
24 of site plan r eview for a development and says that 
25 it is the responsibility of the Planning Commission. 
~~8 
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2 Section 25-1 and the definition of Seabrooke as a 
3 major, essentially as a major subdivision in 25-6 
441 
4 also establishes this line of authority for review of 
5 this type of thing as a site plan by the Planning 
6 Commission. 
7 MR. W. F. DEVINE: We would ask the 
8 Court to take notice of those provisions of 
9 Chesapeake law. 
10 
11 
THE COURT: I think all of that has been 
introduced, hasn't it? The subdivision ordinanc~ I 
12 know has as a whole. 
13 MR. W. F. DEVINE: We would be happy to 







THE COURT: Well, I think that's in. 
MR. W. F. DEVINE: The subdivision 
ordinance has been admitted. The subdivision 
ordinance is in a different section of the code. 
20 Section 25-30 is in the record at this point. 
The 





THE COURT: Sure. 
(Brief recess). 
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1 
1 THE COURT: Are you through, Mr. 
2 Devine? 
3 MR . W. F. DEVINE: Yes, sir, at this 
4 time. 
5 THE COURT: Mr. Wright. 
6 MR. WRIGHT: Thank you, sir . 
7 
8 CROSS-EXAMINATION 
9 BY MR. WRIGHT: 
10 Q. Mr. Barrow, sort of going 
11-· chronologically through your testimony, you indicated 
12 you were hired by the City of Ches~peake in April of 
13 1988. 
14 A . That's right. 
15 Q . That means you weren't hired to do any 
16 study incident to a downzoning of this property to 
17 see if it was a ppropriate to do before they did it. 
18 A . That's correct. 
19 Q. Ok ay. Just what were you hired to do, 
20 justify the downzoning? 
21 A. No, what I was, in fact, retained to do 
22 was to go through the record of the case and to 
23 familiarize myself with it and be prepared to come 
r·J 
,_ 
24 before the Court and testify as to my findings 
25 relative to the case. 
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1 Q. You were told what had happened, I take 
2 it, that the property was downzoned on a piecemeal 
3 basis? 
4 A. Well, we were given a record of what the 
5 transa c tio n s that had occurred, yes, we were. 
6 Q. Okay. You indic ate that the procedure 
7 for site plan approval in Ch~sapeake is different 
8 fr o m in most large cities and counties; is that 
9 correct? 
10 A. That is correct. 
11 Q. Is it a fair statement that site pla~ · 
12 approval in most large cities and counties is done by 
13 the pr o fessionals and not by the politicians? 
14 A. Correct , it's usually done by a 
15 professional staff with specific site plans, 
16 ordinance or guidelines adopted. 
17 Q. Okay. Is there any doubt in your mind 
18 from the record in this case that had this property 
19 not been downzoned u l timately a site plan would have 
20 been approved? Is there any doubt in your mind about 
21 that? 
22 A. No, I have no d o ubt in my mind that 
23 ultimately a site plan could have been approved on 
J 24 the property. 
25 Q. Okay. At the time of the site plan 
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process there we re height restrictions that applied 
to the property in the zoning ordinance, weren't 
3 there? 
4 A. Well, the zoning ordinance in this 
5 whole, the zoning ordinance in Chesapeake is 
6 unusual. In one section there are height 
7 restrictions that apply but in another matter there 
8 is a provision that waives dimensional requirements 
9 applicable to group housing p~ojects. 
10 Q. I'm talking about in the R 
11· A. Oh , in the R-MF-1. 
12 Q. That's what I'm talking about, this 
J 13 property, that applied to this property. 
14 A. I ' m saying that in the RMP, in the 
15 zoning ordinance in Chesapeake there are actually two 
16 contradictory sections relative to height. One calls 
17 for a specific height restriction in that 
18 classification and another section in the ordinance 
19 that I think i s in that listing that I gave, there is. 
20 a referral that dimensional requirements applicable 
21 to group housing and over three units are, in fact, 
22 to be considered by the Planning Commission in their 
23 site plan consideration. 
~] 24 Q. Isn't it a fact that the R-MF-1 district 
25 imposes a height restriction of 40 feet unless you 
3-02 
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have additional setbacks which y o u can increase your 
height by? Isn't that what it says? 
A. At one point what y o u're saying is 
absolutely correct. At another point it waives the 
dimens ional requirements. 
Q. Any indication that the site plan in 
this case violated --
A. I believe it's 35. Go ahead. 
Q. violat e d any height restriction 
imposed by the 
A. Again, . . we have two contradictory 
sections in the ordinance itself, one that spells out 
a specific standard, I t h ink starting at 35 feet for 
the district. The other section, in fact, 
specifically waives dimensional requirements and in 
affording both flexibility and design, gives 
flexibility , in fact, waives the dimensio n al 
requir e ments of the regulations except as they apply 
to some certain specific conditions, of which height 
is not one. 
Q. Okay. But certainly you're talking 
about at least a height restriction of 35 feet 
according to your testimony? 
A . Well, that would be the maximum, yeah, 
or that would be -- the3fi~ximum provision would be 
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set in that condition. 
Q. The minimum that you would have? 
3 A. Well, that's the minimum allowance. 
4 Q • And there's no indication that any site 
5 plan submitted in this case violated any height 
6 restriction? 
7 A. Again, I would say that the ordinance 
8 itself, you know, I'm not one to be able to ful l y 
9 interpret which section has precedence over the 
10 other, but there is a section that, in fact, waives 
11 the dimensional requirement as it · applies to 
12 Q. Wa ives means there are no height 
J 13 restrictions? 
14 A. And, in fact, places that under the site 
15 plan review procedure of the City. Now, that is a 
16 very unusual condition. There are two statements in 
17 the ordinance at different locations that perhaps 
18 could lead to different interpretations of that. 
19 Q. Do you want to show me that . provision? 
20 A. I think I can. 
21 Th is is in the definition of a group 
22 housing. "A group housing project as defined in 
23 Section 2-l(r) shall be exempt from the dimensional 
24 . requirements for residences as stated in this 
25 ordinance, provided that the site plan conforms with 
3011 
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the req uirements of the subdivision ordinance of the 
City o f Chesapeake." And then --
Q. What is the dimensional requirement? 
A. Again, the dimensional requirements are 
n o t s p ecifi c a l ly defined. 
Q. They don't have anything t o do with 
height, do they? 
A . I d o n't know. It is obviously a 
dimension. I'm n o t sure. 
Q. Tell me what a group h o using projec t is 
aa defined in the ordinance. 
A. Group housing? 
Q. Yes. 
A. "Group housing and / or apartment projects 
shall consist of t h ree or more dwelling unit s . Al l 
group housing and/or apartment projects must receive 
review and preliminary plan approval by the 
Chesapeake Planning Commission." 
Q. Okay. And what does it say the 
c o mmission's responsi b i l ity is about site plan? 
A. "It shall be t h e responsibility of the 
commi~sion to evaluate each site plan for the 
arrangement of the building s and other physical 
improvements and for their compliance with the terms 
of this ordinance." 
0~-3 ~ 
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1 Q. No w, what is this ordinance? 
2 A. The terms of this ordinance is the 
3 zoning ordinance and then the other section, it 
4 correlates to t he subdivision ordinance, so you've 
5 got two applicable ordinances. 
6 Q. All right. Next with regard to mass of 
7 buildings, the zoning ordinance for the R-MF-1 
8 district has a lot coverage --
9 A. Yes. 
10 Q. -- provision in it, doesn't it? 
11 A. Yes. -. 
12 Q. It says that the buildings can't exceed 
13 a certain percentage of the entire lot, right ? 
14 A. Yes, that remains applicable; that was 
15 not exempt. 
16 Q. Okay. There's no indication that any of 
17 these site pl a ns violated any lot coverage 
18 requirements, is there? 
19 A. Not in terms of coverage. You would 
20 assume -- I h a ve not taken a calculation on it, but I 
21 would assume t hat professional staff did and 
22 determined th a t it did not exceed the coverag e 
23 requirement. 
24 Q . Okay. Now, do you agree that a physical 
25 feature such a s a d i tch or a filled-in canal that's 
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1 full of marsh grass and s o forth, do you agree that 
2 that's an appropriate line between two different 
3 types of uses? 
4 A. It can represent a satisfactory 
5 transition. 
6 Q. Al l right. Now, your focus in your 
7 eva l uation here was primari l y you indi c ated on the 
8 single-family homes in Seab rooke. 
9 A. Those were the e~isting developments 
10 that were in place. We also looked at the church and 
11 the unimproved R-lOS area to the north. 
12 Q. Now, was the development of 
13 single-family homes in Seabrooke permitted under the 
14 R-MF-1 zoning classification? 
15 A. Yes. They have a hierarchal, had a 
16 hierarchal z o ning approac h . 
17 Q. Of course. That classification 
18 permitted single-family? 
19 A. That's correct. 
20 Q. Multifamily, correct? 
21 A. It's still the case. 
22 Q. Do you think development in a zoning 
23 district that's allowed by that zoning district is an 
J 24 unanticipated change of circumstances? 
25 A. Do I think that it represents an 
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1 unanticipated change of circumstance? 
2 Q. Yes, development in accord with law. 
3 A. What represents a change of 
4 circumstance, I was asked to compare the change of 
5 circumstance between when the property was zoned 
6 R-MF-1 and the current situation. That's what --
7 Q. Listen to my question and answer the 
8 question. 
9 A. Okay. 
10 Q. Is it your position that development in 
11 accordance with law. ·under the zoning district is a 
12 change of circumstances that wasn't anticipated? 
13 A. I ' m not a lawyer so, you know, but so I 
14 really can't 
15 Q. You said there was a change of • 
16 circumstances and the primary change of circumstances 
17 was that single-family homes were built in a district 
18 that permitted the building of single-family homes. 
19 A. A change in the physical circumstance in 
20 that area, yes. 
21 Q. All right. You heard Mr. Stodghill 
22 indicate that he has had some background in planning, 
23 correct? 
24 A. Yes, very familiar with Jack. 
25 Q. Are you familiar with his reputation? 
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1 A. Yes. 
2 Q. Do you respect his opinion? 
3 A. Certainly. 
4 Q . Okay. You heard him say that he 
5 testified as an expert in t h e Fralen & Waldron case? 
6 A. Yes. 
7 Q . Co rrect? Are you familiar with that 
8 case? 
9 A. No, not directly. 
10 Q. You're not familiar with it? 
11 A. No. 
12 Q . Well, in that case single-family 
13 development had taken place as pe r mitted by the 
14 zoning ordinance and the justification f o r downzoning 
15 was that there had been a change of circumstances. 
16 Now, do you agree with this statement by 
17 the Virginia Supreme Court, "Such single - family use 
18 was p recisely the development anticipated under the 
19 county's own zoning and, therefore, could not qualify 
20 as an unanticipated change of circumstance." Do you 
21 disagree with that? 
22 A. With the Court? You know, I 'm not one 
23 to argue wit h the Court in the interpretation of that 
J 24 case. What I was asked, whether there was, in fact, 
25 a change in physical circumst a nce as it applied to 
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1 this property . 
2 Q. Okay. Let's start with genesis. You 
3 haven't contended here today, you were very clear, 
4 you don ' t contend that the original zoning of this 
5 property to R-MF-1 in 1969 was a mistake, do you? 
6 You haven't made that contention? 
7 A. I haven't but I probably cou l d, but I 
8 haven't . 
9 Q • You haven't taken that position that · 
10 that was a mistake. 
11 Right. 
12 Q • Are you aware that that zoning of this 
13 property is the only comprehensive rezoning done in 
14 modern history in Chesapeake? 
15 A. That zoning was not done by the 
16 comprehensive rezonini that you speak of. It, in 
17 fact, occurred two months prior to that. I think Mr. 
18 Newbern commented and I found i t in o ur record , the 
19 actual zoning change to permit the townhouses 
20 occurred two months previously upon application of 
21 Mr. Bickford. 
22 Q. Now, wait a minute. 
23 A. I t was then integrated into the 
24 comprehensive rezoning two months later. 
25 Q • All right. The rezoning that took place 
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in ' 69 on this pr o perty to mu l tifamily was the first 
z o ning , correct, of the property to multifamily? 
A. The one that occurred at Mr . Bickford's 
initiative, yes, in 1969. 
Q. Al l right. Now , the property was again 
zoned as a part of a comp re h ensive rezoning? 
A. Yes, two months later. 
Q. In the same area? 
A. In 1969 they rez o ned the whole City and 
including those. 
Q. So it was zofted f{~st earlier· in '6~ on 
an individual application? 
A. Yes. 
Q. It was zoned again by the comprehensive 
zo n ing ordinance to multifamily, correct? 
A. That's correct. 
Q. All rig h t. That is the only 
comprehensive zoning that has been done in the City 
of Chesapeake, isn't it? 
A. Yes, it is. It was done, I believe, as 
in Virginia Beach, it was done to consolidate the two 
zoning ordinances of the previous county and city. 
Q. All right. The effect of it was a 
comprehensive rezoning of every parcel in the City, 
correct? 
31~ 
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1 A. Yes. 
2 Q. Th at's the last time that it's been 
3 done. 
4 A. Th at's correct. 
5 Q. All right. Now, when this property was 
6 zoned R-MF-1 that category permitted the construction 
7 of single-fami l y homes on this 34 acres, correct? 
8 A. Yes, it did. 
9 Q. A contemplated P?Ssible use, correct? 
10 A. Yes, within the definition of the zoning 
11· ordinance, although the .proffer was for waterfront 
12 townhouses. 
13 Q. Al so, the zoning ordinance permitted 
14 multifamily to go on this property, correct? 
15 A. T h e zoning ordinance itself permits a • 
16 number of uses, of which multifamily is one. 
17 Q. Okay. Now, since 1969 do you agree that 
18 there have been approximately the same number of 
19 single-family units developed along the Cedar Mill 
20 corridor as there have been multifamily and 
21 townhouse? 
22 A. Well, I can't speak directly to that. I 
23 think I would not -- there are certainly a 
24 substantial number of each and whether they're equal 
25 or not, I would defer to Jack's count on that. 
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Q. Do you agree that since 1969 the growth 
that's occurred along this corridor has been the 
result of rezonings to higher density residential 
uses? 
A. Or to different density of residential 
use, yes. 
Q. Okay. As a result of actions of the 
City Council of the City of Chesapeake in granting 
the rezoning? 
A. With one exception, yes. 
Q • All right. Primarily, however, what 
was theretofor agricultural or some other 
designation has been zoned for residential 
development either as townhouse, single-family or 
multifamily? 
A. Yes, most of the single-family that has 
been created out there as well as the multifamily has 
been created by actions of the Council consistent 
with the 1979 plan. 
Q. Okay. Now, as a planner who represents 
developers, does the preparation and approval of a 
preliminary plat obligate a landowner to develop the 
property in that fashion? 
A. Does it obligate him? 
Q. Yes. 
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A. No. 1 
2 Q. Al l right. Does it amount to his giving 
3 up other possible development rights permitted by the 





Not directly in and of itself, no. 
Okay. Does it preclude using your 
7 property for other uses allowed by the ordinance in 
8 the district in which you're located just beca u se you 









No, it does not. 
All right. 
Unless conditions are properly approved. 
Now, as a land ownner you can put 





At least up until today, and the bank. 
Or as a planner for a landowner wh o 
17 wants to develop his property, what is more important 
18 to you , a land use plan which is a guide or a z oning 
19 ordinance whi c h tells you what your property is zoned 
20 and what the p ermitted uses and structures are? 
21 A. Well, both are important, but, of 
22 course, th e d i rect zoning, the zoning ordinanc e 
23 itself and th e zoning that applies is more 
2~ 
25 
important. That's the o perating conditions that 
apply, yes, sir. 
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1 Q. A land use plan is not a zoning 
2 ordinance, is it? 
3 A. No, it's meant to guide a zoning 
4 ordinance. 
5 Q. Is it unusual in your experience in 
6 Tidewater, Virginia Beach and Chesapeake and so forth 
7 to find a land use plan that recommends a use for a 
8 particular property, yet the property is zoned for 
9 something else? 
10 A . It is unusual. 
11 Q. It is? 
12 A. Yes. Well, it is unusual and typically 
13 in most cases I think, as was reflected earlier, in 
14 many cases the land use plan will reflect the 
15 existing zoning patterns in terms of general 
16 classifications. In iome cases there are master 
17 plans that are very general that just set up 
18 residential areas and overall classifications. 
19 Q. How often does the state law require a 
20 municipality to enact a land use plan or revise it? 
21 A . If I'm not mistaken, it's every five --
22 Q. You're not mistaken. 
23 A. Five years. 
J 24 Q. It's five years, isn't it? Okay. 
25 Chesapeake did it in '72. They waited 
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In '79. And they haven't done it again 




A. In terms of the comprehensive plan, 
Of course, a lot of jurisdictions try to get 
8 around that by saying they do it on a day-by-day 
9 basis. 
10 Q. So it wouldn't be surprising in 
11 Chesapeake, which usually · ~ait~ · a long time after-
12 they're supposed to do it, for the land use plan to 
13 be different than the actual zoning in the area, 
14 would it? 
15 A. Well, that I can't, I don't know what 
16 kind of process they go through in updating their 
17 plan. 
18 Q. All right. You've referred to the '79 






Does the '79 land use plan reflect the 







Does it reflect the zoning in th i s 
Yes. 
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A. Basically it does reflect - - well, it 
d o es reflect some existing zoning. It a l so projects 
some future development p a t terns that are not 
incor p orated in the current zoning. It also does not 
r eflec t so it reflects -- i t does not reflect some 
existing zoning in its intent in the area. There are 
areas that are not zoned the way they are, were at 
that t i me. 
Q. Well, if you l ook at that land use plan 
you mig h t think you were looking at a plan of some 
virgin property that wasn't already developed, 
wo uldn't you? 
A. You could if you weren't aware of that. 
Q. And it doesn't even take into 
consideration developments that had a l ready occurred? 
A. I believe it does reflect basically the 
developments that had already occurred in 1979. 
Q. All right. Let me ask you something. 
Yo u've looked at the map on this land use plan. 
A. Yes. 
Q. And I take it to you that the text means 
something? 
A. I hope so . 
Q. Okay. Doesn't the text of the plan on 
page 39 refer to the a3~adjacent to Cedar Road as 
TAYLOE ASSOCIATES, INC. 
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1 being planned t o have a mixture of high and medium 
2 den&ity subdiv i sions including apartment and 
3 townhouse plac e s? 
4 A. That is included and it's also reflected 
5 on the map. 
6 Q. Ok ay. Now, you say that you as a 
7 planner don't p articularly like apartments next to 
8 single-family? 
9 A. No, I didn't say that. You know, there 
10 are many situa t ions where you, in fact, have to deal 
11 with that s it u a t ion. · and can de a 1 very e f f e ct iv e l y-. · 




a little bit about the Cedarwood rezoning. 
A. Ye s. 
Q. Okay. Suppose Cedarwood comes in and 






Okay? As permitted by the zoning 
19 ordinance now since t he latter part of 1987 when it 






Bu i ld all the single-family first, then 
23 they've got ten a cres zoned for multifamily right 
24 
25 
next to it. 
A . Ye s. 
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1 Q. What do you do, come in then and 
2 downzone that because the single-family 
3 neighbo rhood's been built next to it as permitted by 
4 th~ ordinance? 
5 A. Well, I think t h ere are two things that 
6 come into play on that . Of course, the circumstances 
7 had c hanged the Council's attention o r there were 
8 other matters that would justify it, then perhaps 
9 they would b e treating that under a comprehensive 
10 rezoning. But the distinguishing factors here are 
11 that u nder t h e Chesapeake ordinance there would be 
12 the p rocedures for a site plan review which is not 
13 illustrated in this case. 
14 Q. Yes, I'm not talking about site plan 
15 review. 
16 A. In terms of zoning you would have to 
17 look at a zoning consideration, you would have to 
18 look at that particular situation of if an 
19 application for a downzoning was submitted to, in 
20 fact, see what the conditions were a nd whether they 
21 would apply. The Council and Planning Commission 
22 would have to make that determination based on those 
23 conditions. 
J 24 Q. Just whisk away that property owner's 
25 multifamily zoning just because as contemplated by 
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l 
1 the ordinance single-family was developed next door? 
2 A. As I pointed out, there are -- you'd 
3 have to take into consideration what the factors 
4 were, whether there were adequate roads, whether 
5 there was poss i bility of adequate transition , whether 
6 there was a sc r eening provided under the Chesapeake 
7 ordinance1 what the height provisions were and the 
8 submissions were for the applications. 
9 Q. What's the height restriction for 
10 a single-family house? 
11 A. 35 feet. 
12 Q. 35 feet. Anything to keep you from 
J 13 building a three-story house? 
14 A. You can do it. It's got to be 
15 essentially a three-story flat roof type. You can 
16 get to three-story if you push it to the limit . 
17 Q. Sure you can. What's the height of a 
18 normal ceiling in a house, eight feet? 
19 A. Most of the time eight feet and you have 
20 a crawlspace and 
21 Q • Three times eight is 24. 
22 A. Also , you have to allow for the 
23 structure and allow for the foundation. 
24 Q • I understand. Now, the site plan on our 
25 property called for this stree t that served the 
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1 apartment project to come in from Bells Mill Road, 
2 correct? 
3 A. That's correct . 
4 Q. Okay. Not to come through the 
5 single-family subdivision, correct? 
6 A. The original site plan did, but that 
7 was 
8 Q. Changed? 
9 A. Yes, sir. 
10 Q. So the final one that was done showed 
11 the entrance up here · into · this project and not 
12 through the single-family, correct? 
13 A. Yes, sir. 
14 Q. All right. If this were developed 
15 single-family, why wouldn't the traffic come through 
... 
16 here into the single-family? 
17 A. Why would it not ? 
18 Q. Yes. 
19 A. In all probability it would. 
20 Q. It would. And h o w many --
21 A . Because ther e is, in fact, a substreet 
22 going out of the development into that. 
23 Q. And how many trips a day would come 
J 24 through the subdivision as opposed to the proposed 
25 site plan ·which puts them out on the street? 
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1 A. Well, there would be the question of 
2 whether there was an additional entrance. Typically 
3 in subdivision design, most jurisdictions try to have 
4 at least two e n trances to a subdivision like that. 
5 The original p l an for Seabrooke only had the one 
6 entrance. 
7 Q. One, correct . 
8 A. So if that were the case, there would be 
9 an additional whatever number of lots it was times, 
10 oh, there are v arious numbers. 
11 Q. Nine or ten trips a day? 
12 A. Nine or ten trips. 
13 Q. Pe r unit? 
14 A. That would be going along Heritage 
15 Drive. 
16 Q. Now, you indicated that the Cedarwood 
17 development had a proposed entrance on Cedar Road, 
18 correct? 
19 A. Yes, a major four-lane divided entrance. 
20 Q. With a new street here? 
21 A. Yes, major four-lane divided entrance. 
22 Q. Nevertheless, most . of the traffic is 
23 still dumped out onto Cedar Road, correct? 
24 A. Yes, going out to Cedar. 
25 Q. With two large commercial sites on the 
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1 frontage? 
2 A. Yes, there are two, one B-1 and one B-2. 
3 Q. And you proposed to have one street that 
4 emptied into Bells Mill Road. The fact is there are 
5 two; isn't that so? 
6 A. Well, there's one adjacent to the 
7 pr o perty. There's a second n ne I think on old 
8 Cedarwood , the old industrial works road, I think, or 
9 s o mething . 
10 Q. All right. And it's been testified to 
11 that Bells Mill Road has the capacity to handle the 
12 traffic; is that correct? 
13 A. Right, there was testimony from Mr. 
14 Stod ghill that, in fact, the City, somebody had given 
15 a certification that there was I think 6, 0 00 vehicles 
16 per day rate on that road. I have some very rea l 
17 questions about that, but that was entered in the 
18 record. I'l l sure s tand b y that. 
19 Q. Aren't you the planner who designed the 
20 proposed high-rise project in Virginia Beach in one 
21 of the finest subdivisions we have, that is, Linkhorn 
22 Park, that proposed two high-rise apartment 
23 structures right adjacent to single-family homes? 
J 24 Aren't you the guy that did that? 
25 A. Wasn't I the guy that proposed it? 
323 
TAYLOE ASSOCIATES, INC. 






A. I worked with a client and tried to do 
3 the best we could. 
4 Q. You tried to sell it to the City of 
5 Virginia Beach? 
6 A. I t was contrary to our recommendation. 
7 Q. Th at wasn't what you said to City 
8 Council. 
9 A. It was contrary to our recommendation at 
10 that time. 
11 Q. You were paid to do something else that 
12 day, weren't you? 
13 A. What's that? 
14 Q. So at that time was a good plan to the 
15 City Council in Virginia Beach, having two high-rise 
16 structures. How high were those structures? 
17 A. I believe they were twelve stories, if 
18 I'm not mistaken. 
19 Q. Twelve. Didn't bother you at all next 
20 to one-acre sites in Linkhorn Park, did it? Depends 
21 on where the buck was, didn't it? 
22 A. Mr. Wright, if we want to argue this 
23 case we'd be glad to bring the information and the 
24 buffers and the transitions and the distances in to 
25 argue it. 
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1 Q. Yea. 
2 THE COURT: You-all can argue that 
3 somewhere else. I don't want to listen to it. 
4 A. I don't think the Judge wants to hear 
5 it. We also made a two-story proposal. 
6 Q. You say that all of the other townhouse 
7 and multifamily developments front on Cedar Road, 
8 isn't that what you said, in this area? 
9 A. I said they either fronted on or were 
10 directly adjacent to, or in the case of Cedarwood 
11 they were part of a larger development that, in £act, 
12 incorporated it adjacent to the business district, 
13 yes, sir. 
14 Q. Middle Oaks doesn't have any frontage on 
15 Cedar Road? 
16 A. Middle oiks itself has frontage on Cedar 
17 Road. The entrance actually comes in onto the 
18 adjacent street . 
19 Q. Has no frontage. You've got an 
20 intersection here. 
21 A. And it has a short distance back from 
22 the i~tersection I think of approximately 200 feet. 
23 Q. So you say the fact that there's a tip 
J 24 of this Middle Oak that touches Cedar Road changes 
25 the whole situation even though Cedar Road is not 
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used as the entrance road? Is that what you're 
saying? 
3 A. I'm saying there's a distinct difference 
4 between that situation and between 21, 2200 feet 
5 remo ved. 
6 Q. And you say that Cedarwood fronts on 
7 Cedar Road, does it? 
8 A. No, Cedarwoo d deve l opment fronts on 
9 Cedar Road with several, I don't know how many 
10 hundreds of feet on Cedar Road a nd a pp roaching as 
11 part of the development a · four~lane divided entrance 
12 road into the property. 
13 Q. But this apartment property certainly 
14 doesn't front on Cedar Road? 
15 A. No, it d oes not. 
16 Q. You don ' t know who's going to develop 
17 this part or this part, i t could all be sold off to 
18 different developers; isn't that true? 
19 A. It's being developed under a master plan 
20 that includes the s e p rovi s ions . 
21 Q. Sure, right. 
22 A. As a matter of fact, the streets are 
23 being built , ·I believe . 
24 Q. Do you have an opinion as to what 
25 portion of th e land area of the City of Chesapeake 
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1 was involved in this downzoning of 9.88 acres? Do 
2 you know how many acres are in the City of 
3 Chesapeake? 
4 A. No, I have no idea. It actually 
5 involved the single-family as well. I guess about 20 
6 acres. 
7 Q. The exhibits submitted by their 
8 appraiser, your employer~s appraiser, indicatess 
9 something like 226,00 0 acres. The downzoning 
10 involved less than ten acres in the entire City • .. 
11 A. That's correct. · Twenty acres, I 
12 believe, including the single family. 
13 Q. We don't own that other property. This 
14 piece is less than ten acres. 
15 Can you estimate for the Court what 
.... 
16 great public benefit ihe entire City of Chesapeake 
17 achieved by downzoning less than ten acres out of 
18 226,000 acres? 
19 A. On a City-wide scale --
20 Q. It's infinitesimal, isn't it? 
21 A. It's on a scale --
22 MR. WRIGHT: It's in the great public 
23 welfare. Okay. That's all. 
J 24 MR. W. F. DEVINE: You're excused, Mr. 
25 Barrow. Thank you. 
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1 JANE MARGIOTTA, called as a witness by 
2 and on behalf of the Defendant, having been first 
3 duly sworn, was examined and testified as follows: 
4 
5 DIRECT EXAMINATION 
6 BY MR. NUSBAUM : 
7 Q. Mrs. Margiotta, would you tell the Court 
8 your name and address, please? 
9 A. My name is Jane Margiotta. I live at 
10 805 Heritage Point. 
11 Q. And where is Heritage Point? Is tha-t · in 
12 the City of Chesapeake? 
13 A. Yes, it is in Seabrooke Landing. 
14 Q. In the subdivision called Seabrooke 
15 Landing? 
16 A• Yes. 
17 Q. What is the nature of your residence? 
18 Is it a single-family home or --
19 A. I t is a single-family home. This is 
20 what we were told when our house was being built. 
21 
22 that 
23 objection. was told for the 
24 she acted on, not on the 
25 
328 
TAYLOE ASSOCIATES, · INC. 
J. Margiotta - Direct 
472 
1 MR. WRIGHT1 'fold by whom, thottgh? 
2 BY MR. NUSBA UM: ~ ·* )~· 
3 Q. Can you poi n t out which o n e of the s e 
4 l o t s you live on if, indeed, you do live on one? 
5 A. Right he r e. 
6 Q. And what lot number is that? 
7 A. Lot 51. 
8 Q. Now, have you seen this pl~n before, 
9 Mrs . Margiotta? 
1 0 A. Yes, I do~ It's mine. 
11 Q. And wh e re did you first see it? 
12 A . I first saw that when we were starting 
13 t o b uild our house, Bill Wingfield had it, who was 
14 our builder . 
15 Q. And in what year was that? 
16 A. The h ous e · wa s started I guess in a b o u t 
17 Augu s t of ' 82. We mo ved into it on May 13th of 1983. 
18 Q. And you say you acquired this from Mr. 
19 Wingfield at that time ? 
20 A. Yes. Sometime during that time. 
21 THE COURT: Who ' s Mr. Wingfield ? 
22 THE WITNESS: He was our builder . 
23 BY MR. NUSBAUM : 
J 
24 Q. And are there houses o n the lots to the 
25 north numbe r ed 29 through 44? Are there any ho us es 
329 
TAYLOE ASSOCIATES, INC. 





standing on any of these lots at this time? 
A. Behind me? 
3 Q . Yes, ma'am. 
4 A . No, sir. 
5 Q . To the north. 
6 A. Not across. It is undeveloped . I also 
7 saw that up he r e in this complex. All of thes e lots , 
8 this same thing in a big book. 
9 Q. At what time was that? 
10 A. Th is was in '82. 
11 Q. At the time you were looking ~nto th~s 
12 as your home site? 
J 13 A. Yes, sir. It was in a book. I went 
14 into some building that faced like on the side where 
15 the library is. • 
16 Q. And do you have some impression of what 
17 department of the City you were in at the time? 
18 A. I guess it was the surveyors. 
19 MR. NUSBAUM: All right. I'd ask that 
20 this be marked, if it please the Court , as a 
21 defendant's exhibit . 
22 THE COURT : This will be Defendant's 
23 Exhibit Number 24. 
24 MR. WRIGHT : For the record, note my 
25 objection .to it as not having been privy to us. 
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1 (Document was marked as Defendant's 
2 Exhibit Number 24 and received in evidence.) 
3 BY MR. NUSBAUM: 
4 Q. Do you know whether of your own 
5 knowledge whether any of your neighbors have similar 
6 plats in connection with the acquisition of their 
7 lots? 
8 A. Yes, there's about four or five. 
9 MR. NUSBAUM: All right, answer any 
10 . questions that Mr. Wright may have, please. 
11·· THE WITNESS. : Yes, sir. 
12 
13 CROSS-EXAMINATION 
14 BY MR. WRIGHT: 
15 Q. Do I understand that you first bought a 
16 vacant lot? 
17 A. No, sir. We did not buy the lot. 
18 Q. You didn't buy the lot? 
19 A. No. The lot was originally owned by the. 
20 Greens. Mr. Wingfield acquired the lot that we have. 
21 Q. All right, you've answered my question. 
22 From whom did you buy the property ., a 
23 builder? 
J 24 A. A builder. 
25 Q. And you settled with him after the house 
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was finished; i s that correct? 
A. No. 
3 Q. Okay. 
4 A. Th e house and the land was all in our 
5 settlement. 
6 Q • That's what I thought you --
7 A. Excuse me. I'm . awful sorry. 
8 Q • Okay. You didn't buy a vacant lot and 
9 then go hire a builder to build on your lot? 
10 A. No , sir . 
11 Q. You bought a lot and a finished home-
12 from a builder and acquired it all at the same time? 
J 13 A. That's right. 
14 Q. Is that correct? 
15 A. That's right. 
16 Q. All right. And you closed on it 
17 sometime in 1983, is that what you said? 
18 A. Closed on it on May 18th of 1983, to be 
19 exact. 
20 Q. Okay, fine. Now, did you at the time 
21 you contracted to buy the lot and for the man to 
22 build the house on it for you, at that time did you 
23 make an inquiry as to what the property in the back 
24 was zoned? 
25 A. Yo u mean when we first started, the very 
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1 first day? 
2 Q. Yes. 
3 A. No. 
4 Q. All right. Did you inquire prior to 
5 signing the contract to buy the lot and to have the 
6 man build on it as to what the zoning was on the 
7 property behind you? 
8 A. Yes, right up here at the City of 
9 Chesapeake. 
10 Q. Okay. 
11 A. They said they were al l single-family. 
12 Q • So you were told that? 
13 A. Yes. 
14 Q. By someone in the City? 
15 A. That's right. 
16 Q. Did you look at the zoning map? 
17 A. I looked at the big book that that was 
18 on. 
19 Q. Did you look at the zoning map? 
20 A. I don't know what the zoning map is. 
21 This was all in a big book. The lady at the thing 
22 said they were all single-family. 
23 Q. ~here you were buying? 
24 A. That's right. 
25 Q. No, I'm talking about the ten acres 
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behind you. Did you look at the zoning map of that 
property? If you had, it would have shown you it was 
3 • zoned for apartments. Did you look at it? 
4 A. No, I did not. 
5 MR. WRIGHT: That's all I'm asking. No 
6 further questions. 
7 
8 REDIRECT EXAMINATION 
9 BY MR. NUSBAUM: 
10 Q • Mrs. Margiotta, just to make it clear 
11 what you have said, was the map that you saw before 
12 you closed on your house, did it have this, all these 
13 lots on it th a t this piece of paper has on it? 
14 A• It certainly did, and they were all 
15 mapped out just like that. 
16 MR. NUSBA.UM: Thank you. You may be 
17 excused . 
18 MR. WRIGHT: One other question. 
19 THE COURT: Wait a minute. I've got a 
20 question. How many houses are out there in this 
21 location now ? 
22 THE WITNESS : Now? 40 . 
23 THE COURT: What ? 
24 THE WITNESS: 4 0 . 
25 THE COURT.: 40? 
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1 THE WITNESS: Yes, sir. There's one 
2 lot --
3 THE COURT: How many of those were built 
4 before you went out there, do you know, 
5 approximately? 
6 THE WITNESS: Maybe about 28 or 29. 
7 THE COURT: And the rest of them have 
8 been built since that time. 
9 THE WITNESS: Yes, there's been maybe 
10 about nine that have been built since that time. 
11 THE COURT: Okay, that's all "I have. 
12 
13 RECROSS EXAMINATION 
14 BY MR. WRIGHT: 
15 Q. That's not the plat you bought off, you 
16 bought off a recorded plat, correct? Did you look at 
17 your deed? 
18 A• I'm sorry. I do not understand what 
19 you're saying. 
20 Q. You got a deed to your property? 
21 A. Yes. It's lot 51. 
22 Q. It referred to a recorded plat and gave 
23 you the map ~ook and page number it's recorded in? 
J 24 A. Yes. 
25 Q • And it's not that plat. You bought off 
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a recorded plat. Did you have the title examined 
when you bough t the property? 
3 A. Yes, that was all done. 
4 Q. Ok ay. 
5 THE COURT : I think I understand the 
6 situation. 
7 MR. WRIGHT: Yes, sir. I'm through . 
8 MR. NU S BAUM: Thank you, Mrs. 
9 Margiotta. 
10 That's our case, Your Hon o r. 
11· 
12 anything else? 
13 MR. WRIGHT : No, sir. 
14 THE COURT : Well , 
15 earlier how I would prefer to hav go on fr o m 
16 here. The first to need is 
17 the transcript. 
18 Now , let's ee, can you tell us how soon 
19 we could have the tr nscript available? 
20 T HE EPORTER: I ' d like at least two 
21 weeks , Your Is that all right? 
22 THE COURT : That's -all right with me. I 
23 think t e ear l ier we can schedule the conclusion of 
24 what i s available will be better for 
25 
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1 * * * * * * * * 
2 T HE COURT: Gentlemen, thie ie a 
3 fascinating ca e e and well-presented by both of you. 
4 If I wae etill on the bench, it ' s the kind of thing 
5 that appeals t o me to dig into to the laet ana l ysis 
6 and would subm i t a written opinion, because I f eel 
7 that when the a ttorneys have run into a contro v ersy 
8 of this kind and have briefed it and worked it out on 
9 both sides to t he extent that you have that you 
10 deserve the statement of the Court ae to why it 
11 reaches its decision and there it is down there for 
12 everybody to see. But, unfortunately, when you're in 
13 the position that I am and the State doesn't furnish 
14 you any stenographic help, the next beet thing to do 
15 is to give that op i nion from the bench, which will be 
16 a disjointed s ort of a thing and won't be the logic 
17 thought out and expressed thing that I could put down 
18 in writing if the situation were otherwise, but I'm 
19 going to try t o do that. 
20 I have read all of the testimony in this 
21 case, I have ~ xamined each exhibit except these big 
22 oneA, which I don't think bear on the point that's 
23 involved part i cularly . Certainly I don't think they 
24 add anything new that is not contained in the other 
25 exhibite th a t I have examined. But as I see this 
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1 point, the meat in the coconut is that a mistake took 
2 place. Thie property was submitted by Mr. Bickford 
3 through the regular planning machinery and into the 
4 City Council ae a subdivision of 15,000-square-foot 
5 lots for single-family residences. 
6 The fact of the matter ie that since 
7 that was done the people apparently have built on 
8 every one of those lots as far as I can . see except 
9 these that are in controversy here. I've been out 
10 there and looked at the place. I don't think that we 
11 have a case here where anybo~y · has done anything that 
12 is not open and above board and according to what the 
13 developing situation has dictated. But there are 
14 several things that I think that have to be applied 
15 to reach a solution here. I say I am convinced that 
16 there was a mistake because the City Council and 
17 Planning Commission approved a layout of this 
18 property, the whole 35 acres in 15,000-square-foot 
19 lots for single-family residences. 
20 Now, three of those subdivisions of that 
21 35 acres have been recorded, at least one with a set 
22 of restrictive covenants that limits construction on 
23 the lotR to o ne house on a lot. Mr. Bickford was 
24 given dire~tion, according to what testimony I have 
25 h e t'lrd herP., t hat .'\B h e recorded these separate 
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eectione of th i s subdivision he was to slmultaneously 
have it downzo n ed to R-15S. That was done in one or 
two cases. somewhere along the line when the third 
4 section, or half of the third section as I recall it 
5 was recorded, there was a notation in the Planning 
6 Commieeion papers that he was to have the property 
7 
8 
rezoned R-15S as had happened on the others. But 
that was never done. I don't attribute that to any 
9 einieter motive on the part of Mr. Bickford, but he 
10 apparently was not greatly interested or greatly 
11 moved by the thing or somehow or another he didn't · 
12 have it done a nd the Planning Cqmmiseion didn't have 
13 it done and it didn't come to the City Council so it 
14 wasn't done. 
15 And the result is that you've got half 
16 of that third section, whatever you call it, was sold 
17 
18 
off with the multifamily zoning still on it. 
the mistake t h at happened. The City Council 
That is 
19 originally called for the whole place to be rezoned. 
20 We get down to the last analysis, we find that either 
21 by mistake of Mr. Bickford or mistake of the Planning 
22 CommiRsion it was not done. That is what gives rise 




Now w~ look at it from the other 
That would give me a considerable amount 
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1 of concern if we were dealing with a, what used to be 
2 termed a bona fide purchaser without notice i n the 
3 days when I studied law, but I think that's been 
4 refined into a whole lot of other categories now, but 
5 I think you understand what I mean when I eay a bona 
6 fide purchaser without notice. 
7 Does Mr. Siegel and hie associates, do 
8 Mr. Siegel and hie associates occupy the statue of a 
9 bona fide purchaser without notice under the facts in 
10 this case? There I have to say the answer is no. I 
11.· don't attach very much significance to the fact that 
12 the VEP map that had the eaeement showed theee 
13 numbered lots over on the other side that are 
14 affected by the location of that eaeement, although 
15 you might say in the last, in the last analysis that 
16 if VEP found out that these lots were over there, 
17 certainly Mr. Siegel and hie crowd would have access 
18 to exactly the eame information, in other words, a 
19 proper inquiry would have disclosed that. 
20 But it goes further than that. I 
21 noticed very carefully in Mr. Siegel's testimony that 
22 he did not eay that Mr. Bickfor~ had ever made any 
23 representation to him about what had been done in the 
24 history of this Rubdivision leading up to the 
25 rezoning or lack of rezoning. 
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1 Now, I think Mr. Siegel testified that 
2 he had sent hiR people down to have a look at the 
3 thing, he didn't find anything on the record, which 
4 is true, there's nothing on the record that shows 
5 what the City has contended for since that time. But 
6 aren't the oth e r circumstances sufficient to put him 
7 on inquiry? He hasn't said that he wae cognizant of 
8 all of these ma chinations that when Mr. Siegel and 
9 the Planning Co mmission and the City Council had gone 
10 through, but neither did he say he wasn't aware of 
11 any of that. Not frcom the record but from the 
12 Aurrounding circumstances. 
13 Item number two, the man who is moat 
14 vitally involved here, who wae present and took part 
15 in every stage of this thing f r om start to f inieh is 
16 Mr. Bickford. Mr. Bickford eold this property to Mr. 
17 Siegel and hi e aeeociatee, entered into a contract 
18 with them to d evelop the property on what you might 
19 Aay a co-venture basis. He certainly knew and in his 
20 report to Mr. Siegel and his associates dealt with 
21 actually the n umbered lots that were on this plat 
22 which wae not recorded. So Mr. Siegel ie bound to 
23 have known of the existence of this plat all t he way 
24 through. 
25 Now, Mr. Bickford hae not been presented 
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1 as a witness before this Court. My first reaction 
2 after I heard the testimony the other day was where 
3 ie Mr. Siegel? I mean, where ie Mr. Bickford? I 
4 think the burden ie on the plaintiff in this case to 
5 bring Mr. Bickford up here and let us know what he 
6 let on . The fact that he wasn't brought up here 
7 leads me to assume the contrary, if he had been 
8 brought up here he wouldn't have helped the case. 
9 Now, eo that removee the matter of Mr. 
10 Siegel and his associates occupying the status of a 
11 bona fide purchaser without notice. The evidence ·in 
12 the caee ie and the Court so finds that they had 
. . 
13 knowledge or they were put on inquiry where they 
14 could have obtained the knowledge of this situation 
15 ae it stood. 
16 Now we go back to the City Council. 
17 Thie matter comes up there in a routine proposition 
18 and it meets with the opposition of all of these 
19 people that are out there in Seabrooke now who have 
20 built their houses. That prompted the City Council 
21 to send this back to the Planning Commission and say, 
22 "Report to ue, what ie the eituation here? These 
23 people eeem to have a big grief, beef. What is it 
24 that haR happenP.d?" 
25 And th e P !:f ':f~i n g Comm i e e i o n rep o r ts b a c k 
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., 1 the situation a s we have heard it here over the last 
2 several days in the testimony in thie case and the 
3 council did wh a t I think any reasonable individual or 
4 any reasonable body would do. They eaid, well, a 
5 mistake has be e n made here. This property was to 
6 have been zoned R-15S all the way through when it wae 
7 originally presented to ue. These other things have 
8 come in here from time to time, we don't sit here and 
9 follow them. Somebody should have brought this up 
10 here and had it done. · A mietake has been made, these 
11 people have a legitimate conce r n and a legitimate 
12 gripe. What can we do to fix it up? So they did 
-, 
13 what anybody else would have done. They rezoned the 
14 property ae it ought to have been rezoned at the 
15 time. 
16 Now, that · hits the main part of this 
17 case, did the City Council have any reasonable ground 
18 for rezoning t his piecemeal downzoning that has taken 
19 place? That t o my mind under all the circums t ances 
20 of thie case f ulfills that obligation and it carries 
21 the burden th a t is given by law to the action of the 
22 City ~ouncil, which is that this is a l egisla t ive 
23 matter, not a judicial or anything else. The 
24 diecretion iR in th e legislative body. If there is 
25 any reaAonabl ~ ground for it acting ae it did, it has 
34•1 
TAYLOE ASSOCIATES, INC. 
10 
1 to stand under the law, and that's what i find. 
2 On the other hand, I don ' t think that 
3 the plaintiffs in this case have successfully 
4 rebutted that conclusion that I have just come to. I 
5 diemiee the matter of conetitutionality of this 
6 really out of hand because it doesn't exist. If 
7 this, if Mr. Siegel and his associates were being 
8 deprived of their property or their property was 
9 being rendered unfit for any uee, that would be 
10 another matter. But the evidence shows that at the 
11 time they bought it there was no contemplation of 
12 thie apartment complex in existence at that time. 
13 The evidence from the standpoint of Mr. 
14 Bickford's letter to them two or three years after 
15 they bought the property dealing with the values and 
16 the sale prices of these various lots dealt with 
17 these lots as such and separately and were valued 
18 separately. No contemplation of a multifamily unit 
19 of any kind were put on this property at that time. 
20 That is something that has developed since that 
21 time. As Mr. Nusbaum has pointed out, that they have 
22 a value·, they have an increasing value. The value is 
23 increaeing by . the fact that the sewer has been 
24 running there by the Cedarwood property to a point 
25 where it's . juRt acroes the road. 
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1 And one more thing about this bona fide 
2 purchaeer without notice. I noticed from going out 
3 there on the property that when you go into Hermitage 
4 Road or Hermit a ge Drive or whatever it is and go 
5 around the edge, Mr. Siegel said he had been on the 
6 property several times, you'll see when you get to 
7 the last cul-de-eac there'e a road running off into 
8 the, part of the way into the undeveloped part to the 
9 north of thie. I mean, that of iteelf ehould have 
10 put anybody on inquiry, "Well, what . is this road 
11 doing out here that doeen't serve any legitimate 
12 purpoee or any legitimate lot?" That's just 
· - 1 
13 eomething that I noticed in go in g around the 
14 property. 
15 Now, we have here when we get down to 
16 the old fireside equity in thie thing, here are 40 or 
17 50 people who have built sizable houses on thie 
18 property in reliance of the development and the 
19 protection th a t is to be afforded by the zoning laws 
20 of the City o f Chesapeake. They are now confronted 
21 with the building of apartment houses that are at 
22 variance with the type of development that hae 
23 already taken place in this area. They have, eo .far 
24 ae I can dete r mine, have unanimously gone to the City 
25 Council and gone to the Planning Commission and have 
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1 voiced their protest as to what has gone on. 
2 I think disjointedly that takes care of 
J the way that I have come to the conclusion in this 
4 case, I think that I say that there is no 
5 constitutional question involved and I think Mr. 
6 Siegel and hie associates are going to have to be 
7 content with a 200 percent profit instead of a 2,000 
8 percent prof it but a prof it nevertheless. I think in 
9 the matter of the burden of this mistake that I 
10 mentioned in the beginning, where it falls under the 
11 old principles of equity are such that the dam.age to 
12 theee people who will have thie, not something 
13 contemplated but is actually developed and in 
14 operation takes precedence over the situation in 
15 which Mr. Siegel and hie associates find themselves, 
16 and the Court so rules. 
17 So you gP-ntlemen can prepare a decree in 
18 accordance with that. Ae I say, I would very much 
19 prefer to write this down in chapter and verse so 
20 that Mr. Wright, if you disagree with any of the 
21 pointe that I made there, it would be written down 
22 for you to put your finger on and eay, "Here's where 
23 the Court ie wrong." 
24 
25 
Now, what I have had to eay here will 
probably be writtP.n up. You'll have the same sort of 
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1 an opportunity and probably a better opportunity from 
2 my having delivered it orally from the bench rather 
3 than written u p . That's the way I feel about this 
4 case and that's the way I decide it. 
5 




















(Thereupon, court ~as sdjottrned at 10: 03-
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VIRGINIA: 
IN THE CIRCUIT COURT OF THE CITY OF CHESAPEAKE 
SEABROOKE PARTNERS, et~., 
Plaintiff, 
v. AT LAW NO. MDJ-22553 
CITY OF CHESAPEAKE, 
Defendant. 
FINAL ORDER 
This cause came on this day to be heard upon the Petition of 
Seabrooke Partners for Declaratory Judgment and Mandatory Injunctive 
Relief against the City of Chesapeake, the City 's responsive pleadings, 
testimony ore tenus, numerous exhibits, and brie fs of the parties, and 
was argued by counsel; 
Upon consideration whereof, the Court fi nds that in 1969 the 
thirty-four acre tract at issue was zoned RMF-1 on the erroneous 
assumption that the owner of said property would develop townhomes; 
that in 1976 the owner of the property and the City Planning Commission 
committed the thirty-four acre tract to single-family development; that 
the commitment of the property to s ingle-family development i s a change 
of circumstance not contemplated by the 1969 zoning to multi -family 
classification; that a mistake was made in failing to rezone the entire 
thirty-four acre tract to R-15 after the property was committed to a 
single-family plan of development; that the plaintiff had reason to 
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know or to be put on inquiry from public record and other apparent 
evidence that the property purchased was no l onger intended or 
appropriate for multi-family development; and that the plaintiff's 
property has not been rendered useless in that said property has 
substantially appreciated in value and has a viable use as 
single-family lots. 
NOW, THEREFORE, in consideration of the foregoing findings of 
fact, the Court hol ds that the rebuttable presumption of validity 
attaching to the Chesapeake City Council's decision to rezone 
plaintiff ' s property has not been rebutted by plaintiff's evidence; 
that due to mistake and change of circumstance, the reasonableness of 
rezoning plaintiff' s property was a fairly. debatable question before 
the Chesapeake City Council; that there has been no vesting of rights 
in plaintiff as to t he use of its property ; and that there has been no 
unconstitutional ta king of plaintiff's property. 
ACCORDINGLY, the Court doth adjudge, order and decree t hat 
the relief sought by Seabrooke Partners, the sole remaining plaintiff, 
is hereby denied; the petition i s dismissed with prejudice, and t he 
cause is ended. 




Seen and excepted to: 
Attorney for Plaintiff 
RCN.FO.SEABROOKE.2 /16/89 - 3 -
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ASSIGNMENTS OF ERROR 
I. THE TRIAL COURT ERRED IN CONCLUDING THAT THE 
DOWNZONING WAS JUSTIFIED BY MISTAKE. 
II. THE TRIAL COURT ERRED IN DENYING THE RELIEF 
PRAYED 20R BY SEABROOKE. 
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